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>> THE PROFESSOR:  All right.  Let’s get started.  Let’s start off with the essay question number one and this is basically Ned and Roofer.  Now, remember, we’ve gotten into a habit of what do we do in an essay question?  What do we always do?  We always start with the call of the question.  Remember on the Baby Bar exam, you’re going to have no idea of the actual subject matter.  They’re not going to give it to you in the caption.  You have to read the call of the question and that will give you a good idea as to what the subject matter is. 


If you cannot tell, obviously, not call, then of course read the fact pattern and that should dictate as to what particular subject matter is being tested.  The goal is to obviously determine it early on if you can so you can write your checklist.  So your mindset will go to the actual subject matter while you’re reading the facts and help you see and develop issues that the exam is testing.  All right.  Let’s look at the call. 


In an action brought by Ned against Roofer for negligence.  What defenses might Roofer reasonably assert, and what is the likely outcome on each?  Explain fully. 


Well, this question obviously told me it’s Tort.  And they actually narrowed you down to the theory that’s being tested.  Which in this case is negligence.  It also told me defenses.  Now, remember we’ve learned before, defenses are two or more.  Remember defenses can be true defenses as we know them , for example, negligence, assumption of the risk, contributory negligence, comparative negligence, right?  Or it could be counterarguments.  So you have to depend based on the facts of which way you need to jump, shall I say. 


All right.  Let’s go through the facts.  Now, remember, I do want to always make a distinction if it’s a general call versus a specific.  So the negligence is very specific; isn’t it?  So that tells you what?  What element or elements is at issue. 


Versus defenses, obviously, you’re going to grab onto as many as you can. But then again, then get into specifically what defenses are being tested.  So you want to be aware of that.  And the reason you want to be aware of that is for point value. , that will help you allocate your time.  So, in essence,  if you go through negligence, and find it’s very straightforward, no counterarguments, you’ve probably made a mistake.  Right?  Because, again, they gave you the actual theory that you’re bringing liability for. 


All right.  First paragraph.  Roofer contracted with Hal to replace the roof of Hal’s house.  So we see there’s a relationship between Roofer and Hal at this point.  The usual practice among the Roofer’s was to place tarpaulins on the ground around the house to catch all the nails and other materials that were scraped off during the removal of the old roof. 


So it says usual, so that’s basically a standard maybe in the industry, right?  So it says on this occasion, Roofer did not have enough tarpaulins and he failed to place one on the ground at the rear of Hal’s house.  So I’m looking at, is his failure equivalent to a breach since I know I’m under what?  Negligence. 


As a result, many nails and old roofing materials fell into the grass of Hal’s backyard.  At the end of the job, Roofer did his best to clean up the backyard but missed some of the nails that were embedded in the grass. 

Second paragraph. 


About 6 months later, so that’s a time gap, right?  As Hal was moving his back lawn, his lawn mower ran over one of the nails and propelled it over the fence into the backyard of Ned.  So is that foreseeable?  If I’m doing roofing, I leave nails embedded in the grass, is that foreseeable when you mow the lawn that that could propel into the neighbor’s yard?  Right?  Or is that an intervening act? 


All right.  It further says, a few days later, as Ned was walking barefoot in his backyard, he stepped on the nail, which pierced his foot, causing him severe injury.  Should you be walking barefoot in your own backyard?  So that should be making you think of defenses.  Doesn’t mean I agree that you should be, obviously, wearing shoes, right?  But that triggers that I need to talk about assumption of the risk.  Contributory and comparative negligence, right?  Because, again, you’re barefoot. 


Again, we’re bringing a cause of action for negligence. 


So obviously, what type of duty is owed here?  Now who is the relationship with?  So if you look at the actual facts, Ned is suing Roofer.  Right?  So, they don’t have a relationship.  So remember, I told you it triggers a particular issue when you see there’s no relationship for what I call a remote party, right?  So you should be thinking of Andrews and Cardozo.  Right?  Very good.  Cardozo. 


Now, in regards to a general duty, or to act reasonably with prudence, Roofer owes Hal, who obviously hired him to replace the roof on his house.  The duty to act as a reasonable prudent Roofer, right?  And based upon the facts, what he’s doing, he breached his duty for due care, and Hal said duty extend in this case to Ned, the neighbor, right?  So that would trigger your Cardozo. 


Now, remember, if you do see Cardozo, most likely, 90% of the time, you’ll have an Andrews  argument as well.  Because this is a difference of jurisdiction.  Under Cardozo, what does Cardozo say?  You owe duty to those foreseeable, Plaintiff, within the foreseeable zone of danger.  Ned is Hal’s neighbor, right?  So is he within the foreseeable zone of danger?  And if you drop things off roofs, right?  Such as nails and tarp paper and whatever, you could argue, you could foresee things going into your neighbor’s yard. So I would argue that he probably within the foreseeable zone of danger.  However, you would of looked for counterarguments, right? 


Roofer is going to say he didn’t have enough tarpaulin.  Although he failed to place one near the rear of the house, he did his best to clean up.  And obviously, the foreseeable Plaintiff in this case would be Hal as to who’s home he’s actually doing the roofing for, right?  But, again, Ned is a neighbor.  You could foresee things being propelled, you know, winds blowing it or even you dropping it off and it going across the fence and make your argument, is he within the foreseeable zone of danger? 


I don’t really care how you conclude, as long as you look to both sides.  So based on this question, I feel you need to continue on to Andrews.  Right?  So you don’t want to make it always slam dunk.  Because is it obvious that he’s in the foreseeable zone of danger since he’s a neighbor?  No.  It’s kind of gray.  It’s arguable.  So then you want to continue. 


It’s upon Andrews, you owe duty to who?  You owe duty to all.  So Roofer knew the tarpaulins were to be used on the ground to catch the materials, he didn’t have enough, so his conduct is not cleaning up all the nails, to foreseeable reasonable risk to others that could be harmed, so duty would be owed in this case to neighbor, Ned, right? 


Now, again, this is arguable, right?  But no matter what you conclude, the call said negligence.  So would I stop if I found there was no duty?  Absolutely not.  Because it’s not absolute.  Right?  If it was obvious, black and white, and it’s quite clear that there is no duty owed, then I could stop.  In this exam, since it’s only by theory, I would be foolish, plus it’s a gray area.  So whenever it’s gray, you know you need to continue.  But you’ve got to understand that and learn that by your practice of these exams, because sometimes you’ll have three calls, and maybe all three calls are negligence, for different parties, right?  But one of the parties you show omission to act and they owe no duty, I’m done, right?  So you’ve got to make sure you understand when you can stop versus you better continue. 


Next, you go to breach.  So, again, the issue here did Roofer basically fall below the standard of care?  Well, he didn’t have the tarpaulins.  But did he fall below the standard of care owed to Ned the neighbor?  So, again, you have an argument, I diligently did the best to clean up the backyard and I missed a few names that were embedded.  Right?  So they weren’t quite obvious.  So did I breach my duty? 


So, again, either way it depends on how you conclude it to whether or not you found the duty, right?  Or whether or not you found the breach.  Actual cause, well but for not having the tarpaulin, the nail wouldn’t have become embedded in the grass.  It wouldn’t have been propelled into the neighbor Ned’s yard.  And he wouldn’t have been stepping on it and suffer severe injury, so therefore he’s the actual cause. 


Now we go to proximate cause.  Now with proximate cause we’ve got an issue here.  Right?  Because in this case, it’s foreseeable if you leave the nail embedded.  Someone can run it over with a lawn mower.  But in this case, it wasn’t Roofer who ran over it over with a lawn mower.  It was Hal.  So you have an argument here that you want to point out to the reader which would be intervening act. 


Remember, intervening act is one that causes or puts an event in motion that normally wouldn’t happen.  Remember, I told you when you see something like this, you need to ask yourself, well, is it an independent or dependent act?  Is it direct or indirect?  And is it foreseeable versus unforeseeable?  So you want to go through your steps.  Right? 


So Roofer is basically arguing it’s an indirect act of him leaving the nails behind embedded.  Right?  It’s independent of his actions, because he’s long gone.  It’s been 6 months.  However, someone running a lawn mower on the grass, and there’s a nail embedded is foreseeable that the lawn mower can run it over and of course we all know lawn mowers can’t propel things.  So would not cut off his liability.  So therefore, the negligence, even if you found, in this case, Hal to be negligent, remember the negligence of a third-party is always foreseeable.   Therefore, he’s the proximate cause.  But that element is being tested here.  So you need to make it clear and argue. 


Generally, when you see Andrews Cardozo, always be aware of proximate cause.  A lot of times, you see the duty at issue with Andrews Cardozo, proximate cause is the problem as well.  All right?  So look for it.  It’s not always, but it’s a tip to help you look for it if you see an Andrews Cardozo argument to look for your proximate cause. 


Damages.  They didn’t give me much here.  So I’ll get in and out.  Why?  It’s not in the call.  And there’s really no facts.  So, I’ll basically point out he sustained injuries, so he has damages and get out.  If you want to do general and special, you can, but don’t spend a lot of time, right?  Because they didn’t give you any facts.  And it’s not in the call.  So, pain and suffering and then special damages, any medical bills or loss wages and get out.  So one sentence is enough.  Because, again, it’s not on the call, and there’s no facts. 


So you don’t want to waste time on something that’s not going to give you value point, point value, right?  The call did ask for defenses.  So let’s go through our defenses. 


I do see contributory negligence.  Now this is where people had a hard time.  Because I’m sure you’re picturing yourself going into your backyard barefoot.  We do it all the time.  How did in this case, Ned, fall below the standard of care as a reasonable person and obviously contribute or fall below the standard of care to be negligent himself? 


And this is kind of where we have to take a step back and think.  So, Roofer is going to argue, he shouldn’t be walking barefoot.  Right?  You go out in your backyard, you can step on rocks, twigs, what have you, so therefore, basically he fell below the standard of care.  However, Ned has a counterargument.  Basically, my walking barefoot, in my own backyard, I should be aware of my own backyard, whether I have trees that have certain things that fall off that I could step on, pine cones or whatever, right?  Versus nails.  Should I have been aware of that activity? 


After all, it’s been 6 months since he did the roof replacement.  So I’m going to argue the fact that he’s walking barefoot in his own backyard in which he takes care of and should be aware of any condition that is are in his backyard, right, and he has no knowledge of this that he didn’t fall below the standard of care.  So therefore, he did not contributory – or he’s not contributory negligence to his injuries.  Right? 

If you feel uncertain, again, it’s a gray area, you could argue the last clear chance and appears from the fact that the Roofer could have avoided the whole incident by making sure he had tarpaulins.  So therefore, to capture all the nails anyway, nothing would have been embedded.  So therefore, last clear chance, what?  Remember, it’s a Plaintiff argument, so it negates a contributory negligence and so in this case, Ned should be able to recover. 


Now you would have to also go through comparative, remember?  Comparative negligence is a difference of jurisdiction.  Comparative negligence is basically you fall below the standard of care.  And liability is proportion according to faults.  Now, remember I’ve told you in the past, if you do a good job on contributory negligence, I can steal from it here and say as discussed, he fell below the standard of care owed to himself by walking barefoot in his backyard.  So therefore the court will proportion according to faults.  Right?  So I’m stealing from my contributory negligence discussion to help me safe some time. 


And then, of course the last defense would be assumption of the risk.  Absolutely you would discuss it.  Remember with assumption of the risk, you have to have knowledge and you have to comprehend that risk and appreciate volunteering encountering that risk.  So think about Ned.  What does he know?  He knows what’s in his backyard, but does he have any knowledge of nails, right?  Rocks, twigs, grass, whatever is in his backyard, right?  But am I aware of the danger that there could be a nail out there and there’s nothing here to support the facts that he had any knowledge and there’s no facts showing voluntary encounter of that risk of when he walks barefoot to step on a nail in his own backyard.  We would have a different issue if we have a park, or beach, or something like that as to what people leave behind.  But in his own backyard, he’s more aware, so I’m going to find that assumption of the risk is not a valid defense. 


So this wasn’t really too bad of an exam, was it?  Your key-point value is with your duty and your proximate cause.  The duty, the issue was, again, the Roofer, did he owe a duty of care to Ned the neighbor, right?  And that’s your Andrews and Cardozo.  And so you need to argue both.  And of course your proximate cause.  Was it an intervening act and was it foreseeable?  And then your defenses.  And make sure you grab onto as to many defenses.  Contributory negligence and comparative, remember I’ve told you, I would treat that basically as one, because there’s a difference of jurisdiction.  So I know the issue of assumption of the risk is there.  Right? 


And then make sure you tie-in those elements.  For some reason, with assumption of the risk, people are very curt and they don’t break apart those elements.  So you have to be aware of the risk and voluntary encounter risk.  So make sure you break it apart.  Now if you finish this exam, it’s not a bad exam, 50 minutes or less, I would like you to always go back and double check your checklist.  You know, your inner checklist for negligence in this case since they gave you the theory, right?  And make sure you didn’t miss anything.  So you should ask yourself, is there special duty here?  Which I don’t see.  Okay.  What’s the general duty and run it through your reasonable prudent person standard.  Andrews Cardozo.  Your omission to act.  And run it through and see which ones you can grab onto which here we see Andrews and Cardozo before you leave the exam.  Double check yourself because we make silly mistakes under the pressure of the exam. 


Where was your point value in this exam? 


All in the analysis, wasn’t it?  So, again, the more they are with you, your point value is really going to come in the analysis.  So I want to make sure you understand that.  If I just head note a negligence, am I getting any point value?  No.  They gave me negligence, didn’t they?  The point value is really going to be in your analysis, right?  So you want to make sure you understand and make that distinction.  Why?  Because you want to know where your point value is.  You want to allocate your time and spend it wisely and understand where the value has to be. 


All right.  Is there any questions on the first question?  This is a Tort question, question No. 1. 


All right.  Let’s look at our question No. 2.  So, remember, you’re always going to read the call of the question.  This happens to be broken apart in call 1 and call 2.  Make sure you pay attention to your calls.  Remember, we did this over the last Baby Bar last week.  They did the same thing there with your calls.  So you’ve got to take the calls, how they direct them to you.  So, in essence, whatever they ask in call 1, you’ve got to answer in call 1, right?  You don’t basically put it in call 2 or tell them you’re going to talk about it later.  You’ve got to follow your calls of the questions. 


And, again, remember, especially in crimes, we pointed out, it’s something we don’t like, because they make me talk in backwards and I would like to do whoever did the crime first, but you’re stuck with the call. 


All right.  Call No. 1. 


Can Cotton Co. prevail in an action for breach of contract against Buyer?  Explain fully. 


Do we know the subject matter? 


Absolutely.  Right?  They said breach of contract.  So I’m going to write my checklist.  When you see breach of contract, you should be thinking of your full contract checklist.  Right?  If they said, was there enforceable contract?  That could be this formation or the whole checklist.  Breach of contract is telling me definitely enforceable as to going through that checklist.  Right?  So, again, the call can tell you how far you need to go.


No. 2, does Cotton Co. have the right to reclaim the unused batting?  Explain fully. 


That’s a very specific issue.  Reclaiming. 


Obviously this is a term that you learn in regards to U.C.C. as to whether or not I can reclaim a good that I sold to you. 


And obviously, there’s specific rules, isn’t there? 


All right.  Let’s read the facts. 


We’re on question No. 2.  Which is contracts.  We’re on the essay questions, question No. 2. 


This is Buyer and Cotton Co.. 


All right.  We’re just starting the facts in question No. 2. 


Buyer manufactures mattresses, which feature an outer layer composed of a cotton material called “batting.” So what do we know about Buyer?  Buyer is a merchant.  Right? 


It says unexpectedly, Buyer’s supply of batting ran out, which brought the entire production line to a halt at a time when Buyer was trying to fill a large, special order from Sleepco, one of his customers. 


So unexpectedly tells me he obviously didn’t foresee it.  And of course, his entire production line is at a halt.  That’s a problem.  That affects your business, right? 


Buyer’s regular supplier refused to deliver anymore batting because Buyer was behind on his payments to the supplier. 


So if you’re behind on your payment, I’m thinking of, hmm, are you insolvent?  Right?  Did he claim a demand for adequate assurances?  So these are things I don’t know yet but your mind is working on it under the U.C.C.


 All right.  Paragraph No. 2. 


On May 1, Buyer telephoned Cotton Co. and told Cotton Co. that he urgently needed a large bale of batting and that he would be willing to pay top dollar.  Okay.  So this just told me couple of things. 


When you see the word “telephone” what should you be thinking of right off the bat? 


Statute of Frauds. 

So I want you to be leery of your language.  Remember the Statute of Frauds has certain contracts.  You know the five, which basically says they need to be in writing, right?  So if it’s oral or this one I really want you to know because I feel it’s right for testing.  An incomplete writing.  So if it’s an incomplete writing, it triggers a Statute as well.  It’s not embodied in one contract, so you want to be aware of that.  So at this point, I’m thinking of Statute of Frauds. 


It also told me, here they needed a large bale of batting and was willing to pay top dollars.  These are the terms of the offer.  Right?  So now I’ve got a manifestation evident by his telephone call on what he said.  In regards to the terms, you’ve got your quantity which is the batting, bale of batting.  Time period is urgent, right?  Price is top dollar.  Subject matter is the batting between Buyer and Cotton Co..  We’ve got the identity of parties.  So everything is there to support your issue as to the offer; isn’t it? 


And it says, if Cotton Co. would deliver the bale of batting at the end of the day.  So that second paragraph forces you to basically set up your issue in regards to offer as well as looking for the issue of Statute of Frauds, right? 


Well, it further states on May 1, Cotton Co. delivered the bale of batting and told Buyer would send him Cotton Co.’s invoice for $5,000 later in the week.  Now.  What is that?  So, in essence, if he’s willing to pay, if they would deliver, and on May 1, they delivered, same day, right?  That seems to be an acceptance by conduct.  Right? 


Acceptance by conduct. 


Now further, it says he would send the invoice.  So we know we don’t have a complete writing.  Right?  It’s all basically telephone, it’s oral.  Buyer was upset because the price was about 30% higher than charged by his regular supplier, but because of his urgent need, Buyer opened the bale and began using the batting to make mattresses.  So he knew.  At that point, could he have rejected the goods?  Yes.  Once he opened them, pretty much too late, right, in regards to returning of the batting. 


Third paragraph. 


On May 2, so we’ve got another day gone by.  At a time when Buyer had used about 5% of the batting, Sleepco called and cancelled the order.   Well, I didn’t foresee that coming, did I?  So what issues are triggered?  So unforeseeable event.  Should go to three.  Remember these three like each other.  And they go together.  Frustration of purpose.  Impracticability.  And impossibility. 


Remember, I’ve told you, if you see one, look for all three.  They have a natural relationship with each other.  And this is what?  These are excuses to performance of the condition.  So obviously I know I have conditions at issue here, don’t I? 


Now, again, they basically just cancelled.  This cancellation was such a major blow to Buyer’s financial condition, that he announced that he would immediately close his manufacturing plant. 


Now he’s basically out of business. 


On May 5, Cotton Co. learned that, in fact, Buyer had been insolvent for the past 60 days.  On May 6, Cotton Co. demanded that Buyer either pay the invoice or return the unused part of the bale of the batting immediately. 


Now, remember, this is a specific rule under the U.C.C.   And if you don’t have knowledge that when you delivered the goods, the Buyer is insolvent, once you learn about that, you can reclaim the goods upon demand within 10 days after the receipt of the actual goods.  And I believe that’s why they gave you the May 6 deadline date.  Because they accepted on the word and delivered it on the 1st and now it’s May 6.  So he’s within that time frame based upon the discovery that he should be able to get that batting back.  Okay? 


And that’s the specific rule.  If you don’t know that rule, I tell people use your common-sense.  Should he be able to reclaim the goods?  Yes.  And U.C.C., anything under U.C.C. is pretty much a reasonable period of time, okay?  So we’re always going to at least let the reader know we do know something and look intelligent. 


All right.  Now further it says he demanded its rights unless he paid the invoice.  Buyer refused, asserting that he and Cotton Co. had never entered into an enforceable contract, so that’s No. 1.  Which really goes to call one, right?  And No. 2, and informed Cotton Co. that he had sold the remaining batting to another mattress manufacturer. 

So apparently, he doesn’t have the batting anymore.  So would that affect his rights to reclaim?  Yes.  Because he doesn’t have it anymore.  And the new Buyer had no notice that there’s a lien basically against this batting that it wasn’t paid for, right?  They’re really, what we call bona fide purchaser and just bought the actual product, and just did a transfer. 


All right, so the first thing you’re going to do is take the exam by your checklist in chronological order. 


Now, U.C.C. should have been triggered for you because we’re dealing with the sale of goods over $500.  Right?  So that should have told you we have a contract.  Plus we’ve got merchants here.  So you should be questioning definitely U.C.C.  The other thing, if you miss that, it tells me you’re not using your checklist.  Write out that contract checklist and take it in chronological order and ask yourself point one, does the U.C.C. apply?


If the answer is no, then go to the next step.  Skip merchants and then go to preliminary negotiations versus offer.  And based on your checklist.  Right?  So if you follow your checklist, that’s what is so nice about contracts.  It’s laid out for you.  So use your tools.  All right.  Let’s look to, first thing, does the U.C.C. apply?  Remember the U.C.C. applies to transaction of goods.  Here we’ve got the Cotton Co. batting, so is the transaction of goods U.C.C. obviously, so it would apply. 


Next as to merchants.  Merchants are ones who deal with goods of a kind.  Or hold themselves out with special knowledge and skill.  Again, Cotton Co. manufactures batting.  And Buyer manufactures mattresses so I feel they’re both what?  Deal of good friends a kind so therefore, they’re merchants. 


Would I spend a lot of time on that?  No.  They gave it to me in the facts. 


Next is your offer.  What facts show the intent?  In paragraph No. 2.  I hope when you were reading this, you marked it up.  Right?  So when you start seeing the issues, that can help you when you go back now and you’re ready to outline, your eye will go right to the issue you’re discussing versus going back and rereading the facts and trying to find it.  So always markup your fact pattern and indicate little areas of these facts shall be offered.  Use your bracket or whatever works for you.  So your eye will go directly there.  So I don’t have to read paragraph No. 1 to see if there’s any facts to support my offer.  Because I’ve marked up my fact pattern appropriately so I can go immediately to paragraph No. 2 and I see the first sentence and the paragraphs are the elements and what are the facts that are going to support my facts I’m going to offer. 


So on May 1, Buyer telephoned and told Cotton Co. they urgent the need a bale of batting so those are tend to be bound; isn’t it?  Further we’re dealing with the bale of batting, meaning the quantity.  So by the end of the day, Buyer and Cotton Co. are dealing with parties for top dollars of the price and batting is the subject matter.  So they’re written in particularity so they’re definite and certain. 


And of course, I called you and you’re talking to me, so it shows we communicated with the offeree.  So we’ll conclude that we do have a valid offer. 


Acceptance?  Now, remember, you always go through common law first so unequivocal sense of the terms of the offer.  If it fails, then I would go to U.C.C.  that’s a good point brought up.  On the exam, this question on the exam, if you’re using a laptop, how can we markup? 


You will always be given, whether it’s a law school exam or the Baby Bar, a hardcopy.  Do not use the one or your computer. 


You need to look at it.  You need to mark it up.  If you’re scrolling back and forth, it’s killing your time, and you won’t properly get everything out of the exam. 


So use the hardcopy.  If that was the case for finals, you have to call them.  Every proctor is given a hardcopy.  So they obviously didn’t hand it out, so you’ve got to have that hardcopy.  Same thing when you go to the Baby Bar, if they don’t give you a hardcopy, you demand it.  You need that hardcopy.  You’ve got to mark it up.  It’s so important.  Because otherwise you’re really doing everything in your mind.  That’s hard to do and our mind goes so fast.  We think we talked about it and it’s not there.  I want you to use the hardcopy.  So you’ve got to mark it up.  Otherwise you’re not going to have a strong outline.  And I guarantee, you’re out of time.  Because you’re going to be scrolling up and down up and down up and down and your time is over. 


Okay?  So please use the hardcopy.  I’m glad you asked that because I’m sure that’s happened to several people. 


Now, I don’t think you can print at the Baby Bar.  So they have to have a hardcopy for you.  And I haven’t heard people at the Baby Bar not get a hardcopy.  So I’m sure they’re pretty good at having them there. 


All right.  So an acceptance, you just bring up the delivery.  Right?  So it’s pretty straightforward pursuant to the facts that they gave it to you. 


Okay.  And then consideration. 


Bargain for exchange.  I give you the batting.  I pay top dollar.  I get the batting.  You get top dollar.  So it’s really there.  So is there really any big issue with my formation of this contract? 


No, right? 


Again, make sure you use your checklist.  Next to my checklist is defenses to formation of a lot of people in this exam didn’t discuss the Statute of Frauds because the facts told them there’s no performance didn’t it?  But you have to separate it out.  Remember with the Statute of Frauds, I want you to show me how you get in and then a separate head note on how you’re getting out.  A lot of you guys snowball it and roll it all together and it doesn’t make sense.  Because you’re trying to analyze really two different concepts at the same time. 


It’s very hard to do, right?  It’s like baking a pie and cake at the same time.  Good luck.  It’s not going to happen, right?  You’ve got to separate them out. 


So this contract involves the sale of cotton batting for $5,000, right?  The agreement was made by telephone so it was oral.  Contract for sale of goods over $500 or more must be in writing.  Otherwise, it falls in the purview of the Statute of Frauds and it will be not forcible.  Right?  So therefore the Statute of Frauds is a valid defense.  Now look to your exceptions. 


Always use your checklist. 


Do I see any facts to sufficient memorandum?  No.  Do I see any facts for written confirmation?  Do I see any facts for full or part payment of delivery?  Yes.  So I will take it in that chronological order and I could have two of those at issue to pay on the facts.  But in this case, I just have the full performance.  So you want to address the full performance.  So I do want you looking.  So remember when the Buyer receives and accepts all or part of the goods, the contract becomes enforceable.  So therefore what?  It’s taken outside the purview of the Statute of Frauds.  And the facts told you Cotton Co. did deliver the batting.  And Buyer opened it.  So I know I’ve got the delivery of actual goods. 


So therefore, the agreement is taken outside the purview of Statute of Frauds and therefore it’s valid defense, right?  Again, going by your checklist, next to my conditions, I don’t see any expressed conditions.  Remember, expressed condition explicitly stated, it’s harsh, right?  So if we can find it’s not expressed that’s what the court will basically do. I don’t see that one here.  I see implied but you’ll deliver before I pay.  Right?  And then of course Cotton Co., did you perform?  Yes, we fully performed.  I delivered the batting. 

Now, it shifts to Buyer.  Buyer did you pay?  Buyer is saying, no.  But why not?  My performance is excused.  Why?  Hmm, impossibility.  Remember, impossibility is an excuse to performance for the terms of the contract, but it’s got to be objectively impossible.  Buyer is going to argue he ordered the batting, but unexpectedly, what happened?  Sleepco cancelled the contract.  That’s the only reason why I needed the batting.  So, therefore, the performance became impossible for him because he has no contract.  No way of generating an income, right?  Cotton Co. is going to argue, wait a minute.  I wasn’t aware of any contract you have with Sleepco.  They cancelled the contract, but it doesn’t make it objectively impossible for you to pay.  Right? 


There’s someone obviously that can pay, right?  And remember, it’s objectively that no one can do it.  So this will not excuse their performance.  It obviously they would argue frustration of purpose.  Now remember with frustration of purpose, it has to be an unforeseeable event.  It has to be contemplated for though during the terms of the contract.  And what’s the problem here?  Sleepco canceling a contract.  I would grant that that’s an unforeseeable event.  Because that’s the only reason why I ordered the batting to fulfill their order.  Everybody agree?  But did you ever mention this to Cotton Co.?  No.  Buyer placed the order with him and never even made a statement.  He never contemplated it with him.  So did the contract become totally destroyed?  No.  He still can perform by paying. 


You also can argue impracticability.  But, again, this is commercially impractical.  It’s only 30% more.  Although Sleepco now is not going to honor their contract, it’s not commercially impossible for you.  So, therefore, it’s not a valid defense.   So these three that we went through is not going to relieve Buyer to performance, is it?  So Buyer still has the obligation to perform under the terms of the contract to pay.  Okay? 


Breach.  Cotton Co. delivered.  Buyer refuses to pay.  So it does go into the essence of the bargain of the contract doesn’t it?  And then of course your damages.  And in this case it would be the expectation and the terms of the contract.  Which would be the contract price.  Plus you can get incidentals because the goods were actually accepted by the Buyer.  Remember, I told you with the U.C.C. remedies, you want to memorize those because then you can just put down what I call your generic checklist under the head note of your damages.  So it’s good to know. 


All right?  So for call No. 1, we went all the way through formation.  Statute of Frauds.  Conditions.  Excuses.  Breach.  And then our remedies. 


Call No. 2.  Very specific in regards to the reclaiming of an unused batting.  Remember when the Seller discovers Buyer is insolvent.  You have until 10 days to reclaim.  You’ve got to place a demand, right?  And they told you here on May 5, they learned.  On May 6, they demanded.  Right?  Once they learned about the  insolvency, they’re within that 10 day limitation.  Cotton Co. may reclaim.  Now the problem or what issue you can address here is wait a minute, they say they sold to another person, a bona fide purchaser.  So if they don’t have the batting anymore, Cotton Co. is basically out of luck, right?  Because they didn’t file a lien which is technically U.C.C. Article 9 which you don’t need to know, to let the world know that there’s still a claim on this batting. 


So pursuant to the actual facts, if they did sell to another bona fide purchaser, Cotton Co. is basically out of luck, all right?  That’s your contract question, question No. 2. 


So, again, in looking at it, it’s not that difficult, is it?  What the key thing here is to use your what?  Checklist.  Make sure you break it apart.  You have to dissect it and use your tools.  It’s very, very important. 


Now in this particular question formation was not a big issue.  So your U.C.C., merchants, offers, accepts and consideration, get in and get out.  Don’t spend a lot of time.  Because there’s not much point value there.  Why?  Because there’s no counterargument here is there?  It’s very straightforward for you.  Statute of Frauds.  It’s a good issue.  Very big issue.  Students didn’t talk about it because they saw it was excused by the full performance.  But you still have to bring it up.  And then students then talk about conditions.  And, again, with conditions, how many excuses do we always look for?  Two or more, right?  And you want to know the clusters that have a relationship.  Impossibility and impracticability and frustration of purpose, that’s one.  Anticipatory Repudiation.  Involuntary disablement that’s another cluster that like itself.  So that’s something to look for.  That’s good.  Two or more.  Good.  So is there any questions on question No. 2 which was contracts? 

All right.  Let’s look at question No. 3.  This is our last essay question for tonight and see if we can get so some Multistates. 


Again, the first thing you do is you look to the call.  What criminal charges, if any, should be brought against Art and Ben?  Discuss. 


It says criminal charges, two or more.  It says charges.  Remember, I’ve told you conviction versus charges.  So that kind of opens up my checklist for crimes.  And if there’s an arguable crime, you’ve got to bring it up even though it might fail by an element or two based on the facts. 


All right?  It says charges.  It doesn’t mean that actually those will stick and you will be convicted based on the call.  It says Art and Ben.  Remember, whenever I see two, always look and see if there’s what?  An issue in regards to solicitation, conspiracy, accomplice, right?  Because again, why do I have two parties? 


Call No. 2.  What defense, if any, do Art and Ben have to criminal charges?  Oh, what did they just do to you?  They put the defenses in call two.  So where do they need to be addressed?  Call No. 2. 


So you cannot do it the first call.  So you’ve got to pay attention to that. 


All right, let’s read the facts. 


After drinking heavily, I hope everybody saw that first defense. 


So you should be pulling out intoxication, right? 


Art and been decided that they would rob the local all-night convenience store.  They decided to rob.  What is that?  Conspiracy.  Right?  They drove Art’s truck to the store, entered and yelled, this is a stickup.  Now at this point, if I go with the intent to rob, and I enter the store yelling this is a stickup.  What crime that is?  This is a crime people miss.  Wouldn’t that be a burglary? 


Even though it’s going to fail at common law, the call says charges.  So you would bring up the common law first and then go to your modern law.  Right?  Because there’s enough facts.  They had this specific intent to commit a felony therein, right?  So if you start going through the elements, you’ll see nighttime, et cetera there’s enough to grab onto that you need to bring it up. 


Now, robbery is not out of the question.  But you also have a burglary.  Remember burglary is an independent crime from robbery.  So if I entered a store or someone’s house with the intent to rob them, I’m still going to be charged with burglary and robbery, okay?  Make sure you know that.  That’s very important. 


All right.  They yelled, this is a stick while brandishing their unloaded pistols. Does it matter if they’re unload? No.  They discovered that the only person in the store was Mark, who worked at the store and Fran, a customer.  Art became enraged.  That’s a good fact, rightly?  So I would be circling that and say why are they telling me enraged. 


Since he regarded Fran as his steady girlfriend and was jealous that she had been spending time with Mark. 


Now what are we thinking of?  Provocation.  Yes.  Heat of passion.  Very good. 


All right, now it says, Art announced “we’ll chill these lovers out,” and loaded them into the truck.  Now if I move you from one place to another, what is that?



Kidnapping; isn’t it?  Art drove a very short distance down the dirt road behind the store to a large refrigerator.  Art locked Fran and Mark in the refrigerator. 


There’s your false imprisonment, right?  Art then returned to the store to pick up Ben who took $250 from the cash register on his way out of the store.  What is that?  He then took $250. 


He’s not in the presence of Mark or Fran.  That became larceny, yes.  So when we saw the robbery, I’m probably going to talk about attempted robbery.  Versus robbery.  Right?  Because, again, how far did they get?  Because then he decided to chill these lovers out.  Right?  So you have to make that distinction. 


The next day, the store manager saw that things were amiss and called the police, who rescued Fran and Mark from the refrigerator.  Fran suffered no significant injury, but Mark soon developed pneumonia and died as a result of it several weeks later. 


There’s your murder, right? 


The coroner’s report show that Mark had an extraordinary susceptibility to pneumonia and that it was triggered by exposure to the combination of viruses and the intense cold of the refrigerator. 


There’s a thin cold Plaintiff argument, causation in crimes.  Eggshell, yes.  Okay.  So let’s go through them. 


Now, again, what criminal charges, if any, should be brought against Art and Ben and so we’ll look at Art first. 


First thing I always get out of the way is the conspiracy, right?  You want to do a good job here so I can circle it back later. 


So, under agreement between two or more, right, to commit unlawful act.  Art and Ben decided to rob an all night convenience store there.  There was an agreement obviously to rob.  So it’s an unlawful act.  So we do have a conspiracy.  The fact that they went to this store, brandishing their pistol, yelling this is a stickup.  They’re going to argue burglary.  I want to make sure you understand how that comes up and you might be missing these on the Multistates, right?  So it’s not just robbery, you’ve got a burglary here.  Remember common law has to be the nighttime, breaking and entering and dwelling house of another, specific intent at the time of entry to commit a felony therein.  Or you have an all night convenience store, so it’s nighttime, they entered.  The store is opened to the public so there was no breaking was there.  And it’s not a dwelling house but they had the intent to rob, so did they did have the specific intent but lack of breaking and entering a dwelling house, so there’s no common law.  Then head note and go through your modern law. 

Modern law is trespassory entering into any structure, remember, to commit any what?  Unlawful act. 


So, again, they went into the store and it was opened to the public.  They can argue there was no trespassory entry.  But if you enter with the intent to steal, I vitiate the owner’s consent.  So that would be trespassory entry, rightly?  They went into the store and it was a structure with the intent to rob.  So I do have, based on the element and the facts supporting those elements, a modern law burglary. 


Then I can go to my robbery. 


Now with robbery, I don’t want you to tell me larceny with force, fear, and intimidation.  I want it broken out.  So robbery is the trespassory, taking and carrying away the personal property of another by force, fear, and intimidation. 


With the intent, specific intent, right?  To permanent the deprive.  I want those elements broken apart.  And then take the $250 from the cash register, right?  So it was a trespassory taking.  It was a personal property of another.  But it was taken when Fran and Mark were locked in the refrigerator.  So it wasn’t by force, fear, intimidation.  If you don’t break apart those elements, you probably found the robbery.  The robbery fails.  So then would you go to attempt.  Yes.  So then go through your elements of attempt. 


I did both because I think they’re trying to trick me here in the exam.  So I pointed out the robbery, showed that it failed, and then went to the attempt element.  Again, they decided, they went into the store brandishing a pistol.  So there’s substantial act, right?  Their intent was to perpetrate a robbery, but, again, he got upset because he thought that his girlfriend was dating Mark, right?  So, therefore, they never went?  Went beyond preparation.  So, therefore, I’m going to find him guilty of attempted robbery. 


Next, I talk about the false imprisonment.  You can talk about the kidnapping and take things in chronological order.  Locked them in the refrigerator versus the fact that he drove them a distance.  So I probably do kidnapping first.  He drove them around.  Very short distance, it doesn’t matter.  Any slight moment will suffice, right?  He locked them up in the refrigerator.  So we have a kidnapping.  Locked them in a refrigerator is an unlawful what?  Detention or confinement of another.  So I do have a false imprisonment.  Then we have the homicide.  The murder.  Remember murder is the killing of a human being with malice.  So what can you argue for malice? 


When he wanted to chill these lovers out, so did he have an intent to at least to cause bodily harm, right?  His conduct of locking him in a, what did it say, a refrigerator was wanton and reckless conduct, right?  People can suffocate in refrigerators. 


Further, this occurred when?  In the commission of an inherently dangerous felony.  Modern law burglary we can argue.  Right?  You can argue an attempted robbery.  Remember any attempted inherently dangerous felonies would work as well.  So I’ve got the modern law burglary.  I’ve got the attempted robbery.  Either one of these can be used to argue the felony murder rule.  So remember, if any of your actions were done while on the commission or perpetration of inherently dangerous felony, we’ve got malice. 


So I have really three ways to argue malice here, don’t I?  The more you can grab onto and argue based on the facts you want to bring them up.  Right?  Now after I do murder, I usually go to causation.  But, for, locking them in the refrigerator, he wouldn’t have gotten pneumonia and died.  Is it foreseeable?  Well his argument is no, right?  So they can say it’s not foreseeable.  I didn’t know he had this susceptibility.  But, again, under the take the Plaintiff as you find them, then install eggshell.  Right?  You take them as you find them, so, therefore, you’re going to be liable for the death or proximate cause for the death.  Then I would go to involuntary manslaughter.  Adequate provocation. 


Well, the problem is he’s enraged because he regarded Fran as his girlfriend and he’s jealous.  But would a reasonable personal be so enraged that he would have done what he did?  Plus, he regards her as his girlfriend.  She doesn’t.  And all she’s doing is talking to Mark anyway.  Yes.  Psycho.  So there’s a lot of facts to bring up here to show a reasonable person wouldn’t have lost or any mental equilibrium. 


And another issue I see here most people didn’t bring up is attempted murder of Fran.  Because, again, he did lock them up in a refrigerator.  And the refrigerator was where?  Behind the store.  So it’s not like something they probably look at all the time and go inside.  It’s not in the store where they go in and out constantly.  Right?  So I would argue an attempted murder for Fran here as well.  And this is all against Art.  As to Ben, I talked about the Pinkerton’s Rule.  Because I’m imputing everything that Art did to him under Pinkerton’s Rule.  And remember, regarding Ben here, wait a minute, we only agreed to rob the convenience store.  Right?  So I can foresee a robbery, or attempted robbery and burglary.  But not the kidnapping, the false imprisonment and the murder. 

Yes.  Loved the Pinkerton’s Rule.  It’s tested all the time.  Right?  So you have to argue was this in furtherance of in a natural probable result of the conspiracy?  Right?  So is it foreseeable that a death could result?  Then you’ve got Art’s motivation for why he placed Mark and Fran into the refrigerator.  So you make your argument. 


I don’t feel this is a gray area.  I found them both guilty.  Found them guilty under the Pinkerton’s Rule.  Because you could foresee a death resulting from a robbery, from a burglary, right?  But it’s arguable.  And I also charged Ben here for the larceny because he’s the one that took the $250 from the cash register and left.  That was a very subtle here, wasn’t it?  So then I would bring up the larceny because it wasn’t by force and fear, right?  It was a trespassory taking because it was a store.  Right?  It was the store of another.  He did leave with it, it’s carrying away, and he had specific intent obviously because he was there for that purpose in the first place. So I would have a larceny. 


So there’s a lot of crimes here isn’t there?  And you see how I broke apart the questions and did Art, of course and then came back and imputed it onto Ben for the wrongdoing.  You’ve got to take the call in order, and you’ve got to, in regards to your crime, I usually take it in chronological order of the fact pattern to help me.  So I don’t miss anything that way.  All right? 


Let’s look at call 2.  Defenses. 


Well, we all see the obvious.  Voluntary intoxication.  Remember, voluntary intoxication only negates specific intent.  Not general intent.  You need to be aware of this.  So when Art drove to the convenience store, loaded Mark and Fran up to the truck, drove a short distance, returned to the store later, will voluntary intoxication negate his specific intent? 


Well, is he fully aware of what he’s doing?  And what’s kidnapping and false imprisonment?  Are those general intent crimes versus the burglary, the attempted robbery?  So you need to make that distinction.  Now also look to the call which says defenses.  Uh-oh.  Well, I see one.  Who do we do?  A lot of times, when you see the issue of intoxication, the other issue is diminished capacity.  And the issue is, are you so intoxicated that your capacity is so diminished that you’re not fully aware of what you’re doing?  But obviously we can negate that here based on these facts.  Why?  You’re fully aware of Fran and Mark.  Right?  And you loaded them up in the truck.  So there’s a lot of good facts here to argue that your capacity is not so diminished that you’re unaware of your actions. Okay?  

The point value in this exam really came down to seeing the issues, as well as the analysis.  So you get some good points in seeing all the particular crimes that they’re looking for.  Also, your defenses, I know it’s hard sometimes.  But two or more.  The call says defenses so you’ve really got to look to that checklist and break it apart and see what’s supported.  Okay?


Any questions on question No. 3 the criminal law exam?  It’s a good exam.  Very checklist oriented.  It’s a race horse.  All right?  Because there’s a lot to talk about and you’ve got to watch your time and obviously make sure you get through the examination.  It’s very important. 


All right.  There’s no questions on this, then we’ll go to some Multistates. 


Now I’ve got a list of quite a few.  So we’ll hit as much as we can.  And then I’m going to put the onerous on you guys to go back and figure these out yourself, and if you still have questions, e-mail me and let me know.  Because sometimes it’s easy to just read the answer and not think about it.  But then if you really go break it apart, a lot of times, oh, yeah, okay, now I see.  And that’s good for you.  Why?  Because then you’re starting to understand the concept versus me just explaining it to you and it doesn’t stick. 


All right, now the first one was question No. 17.  This is a good question.  So let’s look at it.  Did Moe commit larceny? 


So they gave you the underlining crime didn’t they?  Remember when you see this, you should be dissecting the elements.  Now it says Moe was employed as a salesman in Lawrence’s store.   Lawrence owned a beautiful clock which Moe had often admired.  The clock needed repairs and Lawrence asked Moe to take it with him on his way home and leave it at a repair shop. 


At this point, what crime do you think is going on? 


And most of you are thinking of embezzlement aren’t you?  But this is the trick.  When asked to do this, Moe decided to keep the clock for himself.  So he formed the intent prior to obtaining that property. 


If he obtained that property first then formed the intent, it would be an embezzlement.  He formed the intent prior to getting lawful possession.  So that changes the scenario. 


Moe took the clock, did not deliver it to the shop, and did not return to work.  Did he commit a larceny?  Obviously, yes.  I can get rid of C and D because they’re “no, becauses,” right?  Conclusions. 

Let’s look at A.  Yes, because after he received the clock, Moe did not take it to the repair shop. 


That’s not why. 


B, yes, because when he received the clock from Lawrence, Moe had a secret intention to keep it. 


Yes, so the element of lawful possession. 


If you had the intent to keep that particular item, and in this case it’s a clock, before you actually get possession of it, then you never actually have lawful possession.  And that’s just the rule. 


So B.  This is a good Multistate because they do test this way.  So it’s a very good question to learn from.  Okay? 


So for question No. 17, he will be guilty of larceny. 


Now, if you felt it was eliminate of embezzlement, you probably eliminated A and B right off the bat and went to C and D. 


And if you look at it, C, no, because Moe was Lawrence’s servant when Lawrence gave Moe the clock.  What does that have to do with anything?  It sounds more like frolic and detour with your vicarious liberality, doesn’t it? 


D, no, because Lawrence transferred possession to Moe without any act or inducement on Moe’s part. 


Again, does that go into any element of larceny?  Right?  So you’ve got to really think about it and say these don’t seem to make sense.  If that’s the case, then go back to all four of the answer choices.  But this is one of the most common mistakes, absolutely.  It happens all the time and that’s why they test the way they do. 


Now another question from a student, and I think this is black letter law which is question No. 18. 


Early in 2011, Drew experienced a rise in his costs and decided he could no longer afford to supply Cathy’s requirements at the price fixed in their agreement.  If Drew asserts that the agreement is not binding upon him because of lack of consideration, will Drew prevail? 


Well just reading that you should know.  Right?  So when you enter into a contract, it’s valuable contract and you’re supposed to supply the doughnut requirements, right?  And then of course, I feel that I can get a better price somewhere else and I don’t want to deal with the quantity.  Especially, if you transfer the business, right?  What type of contract are we looking at?  A requirements contract, aren’t we?


So, with the requirements contract, it looks illusory, but as long as it’s based upon good faith, we do have consideration.  So does it lack consideration?  A and B say yes, because I can get rid of those right off the bat and look at C and D. 


C, no, because requirements contracts do not need consideration to be enforceable.  That’s not true.  Because the consideration is based upon your good faith.  And then D, no, because Cathy’s agreement to buy her requirements was sufficient consideration for Drew’s agreement to supply those requirements.  Yes.  Based on good faith.  So D has to be your best answer.  So that’s just basically your requirement and or output contract.  Remember, they look illusory, but you look to the exercise of good faith.  Okay.  And the next one, we’re going clear over to 27. 


All right.  Did Albert commit the murder of Vince? 


Okay.  This is, again, application of black letter law.  So it says Albert arranged with Brad to have Brad kill Vince by shooting him.  When I arrange, what is that?  Well not only did I probably solicit, but I just committed a conspiracy.  All right?  So anything that Brad does is going to be imputed onto me through the Pinkerton’s Rule. 


Brad, in turn, picked Tim.  Now it doesn’t matter.  He’s paying somebody else to do the killing.  Tim went to Vince’s home late one evening.  Vince had gone to bed and had left his bedroom window open.  Tim found a long stick and set fire to the end of it.  He inserted the stick through the open window, and started a smoldering fire and then Vince died of smoke inhalation.  But the fire was discovered and extinguished by Vince’s son.  The only damage to the home was smoke discoloration to the walls next to the bed. 


Did Albert commit the murder? 


Now remember, this was done by the hands of Tim.  But Brad hired Tim.  But Albert arranged for Brad.  So under the conspiracy, we’re getting him.  Right? 


So is he guilty?  Yes or no?  Yes.  So I can get rid of C and D. 


A, yes, because Albert and Tim were co-conspirators.   Hmm.  I might put a plus there. But what’s going to make him a co-conspirator?  B, yes because he arranged for the killing of Vince. 


Right?  So since he arranged for the killing, that’s a better argument versus oh, you’re a co-conspirator.  This shows what?  Pinkerton’s Rule.  And since you’re the one that arranged, that shows the support of the agreement that was put in play in regards to the murder.  Does that make sense?  So that’s a more succinct answer.  It looks like you put – oh, okay.  So you think why B is more succinct and that’s why. 

Okay.  So everybody understands in regards to question No. 27.  Let’s see if we can get through one more. 


Question 30 was another one.  No.  Question No. 32. 


Sorry. 


Okay, will Paxton prevail on his claim against the school district? 


This is a very common Multistate.  So Paxton is 9.  He’s in 3rd grade.  He’s playing during the recess on the school yard.  He’s involved in a fight with Dennis.  It’s an older student.  Dennis kicked him in the leg during a fight.  As a result of the kick, he suffered a fracture. Paxton, through an appropriate legal representative, basically is suing. 


Now, will Paxton prevail on his claim against the school district?  Now, if he’s going to go against the school district for what this child did, what do I need to show? 


I need to show the school was aware somehow, right?  So I have to impute it upon them or show that they were negligent themself.  Only way to impute is through vicarious.  And I don’t see any relationship between the school and the student that way. 


So that’s out. 


Through negligence, I have to show they have a duty to act reasonable.  And I have to see some facts that they knew this child acted this way or failed to act reasonable by having supervision or something on the playground.  Right? 


So now let’s look at our answer choices. 


So will Paxton prevail? 


Yes, because those are conclusions.  And no, if, and unless.  You’ve got to read those. 


And now remember with the unless is really a yes, if.  And you should rewrite that. 


So I will take option number D and put yes, if. 


Okay? 


Now let’s read C.  No, if Paxton was the person who actually started the fight. 


Well, it doesn’t matter. 


D, no, unless is yes, if the school failed to use reasonable care in supervising the school promises.  That’s the answer, right?  Again, they have an obligation if they fail to do so, then I’m going to impute liability onto them.  That way from their own negligence.  So does that make sense?  Right?  It’s for their own actions, their own negligence, and that’s what you want to discuss. 


I know there’s quite a few more.  I’ve got 25 actually today.  So please go through these Multistate questions.  And if you don’t quite understand why, then shoot me an e-mail and let me know and we can try to go over some of them for you to help you.  Okay?  That’s important. 


All right, at this point, what should you be doing?  You should be doing Multistates every single day.  Right?  Looking at your why’s so why is it A and you’re picking B or whatever the case may be.  That’s so important.  If you don’t work on that, then obviously your score is not going to go up.  And they are tough aren’t they?  People think, again, the Multistate are pretty straightforward.  They’re not.  So it’s something I want to break apart.  Work on your issue spotting and timing, guys. The last Baby Bar, I can’t tell you, at least half told me they ran out of time.  They didn’t allocate their time.  You’ve got to work on that for me.  That’s so important. 


During your preparation, at this time, please, if you have any questions, shoot me an e-mail, call, or whatever is convenient for you.  I’d be more than happy to help you any way I can.  This is something you have to go in there fighting for.  So I want to go in there with that intent to make it happen and actually make it happen.  It’s so important. 


Okay?  Make sure you use your checklist.  And make sure you write on that fact pattern and have a hardcopy.  You’ve got to watch your timer.  Yes.  So people do use timers and we don’t pay attention to them.  You should be doing that in practice, too that you’re always looking at your time piece so you get used to doing that.  That’s very, very important.  This is a tough exam.  So I want you guys to go in there fully armored and fully prepared.  All right?  So keep up your practicing doing the Multistates and essay questions.  It’s so important.  And there’s a lot on Taft’s website you can pull from that really will help you.  All right?  You guys have been great.  I wish you all the best of luck on the up and coming Baby Bar exam.  And, again, if you have any questions, feel free to shoot me an e-mail at Jolly@TaftU.edu.  Or give me a call and I’d be more than happy to help.  All right?  You guys have been great and I hope you have a goodnight. 
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