PAGE  
DISCLAIMER:  This is NOT a certified or verbatim transcript, but rather represents only the context of the class or meeting, subject to the inherent limitations of realtime captioning.  The primary focus of realtime captioning is general communication access and as such this document is not suitable, acceptable, nor is it intended for use in any type of legal proceeding.


TAFT LAW SCHOOL
SANTA ANA
BABY BAR REVIEW
REMOTE CART/STREAM TEXT
8‑25‑15/6:00 P.M. ‑ 7:00 P.M. 


>> PROFESSOR: Good evening, everybody.  

We will be starting in approximately 15 minutes.  

[Pause].

>> PROFESSOR: Good evening, everybody.  

Today we will be focusing on the tort essay question that was emailed out to you.  

Early this afternoon, you were sent five tort multiple choice questions.  

If you can have that in front of you, that will be the primary focus for tonight's lecture.  

We will be starting in 10 minutes.  

Thank you.  

Good evening, everybody.  

Welcome to tonight's Baby Bar mini series.  We will start in 5 minutes.  

Make sure you have the tort essay question, the green exam, in front of you.  This afternoon we emailed you five tort multiple choice questions.  

We will be starting in approximately 5 minutes.  

For those of you currently in the chat.  Let me know if you can hear me sound and clear.  Let me know if you can hear me loud and clear.  

Again, we will be starting in 5 minutes.  

Thank you.  Baby Bar Review Baby Bar Review multiple choice. 

We will be starting in approximately 2 minutes.  

We will be starting in about 1 minute.  

Good evening, everybody. 

Well come to ton's Baby Bar Review mini series.  

They questions will be recorded.  If you can't attend a session or go back and review, there's available on T A F T remember site.  Look for web next.  I, the Baby Bar Review will be there.  Choose whatever lecture you would like to listen to.  

Before we jump in, there's a couple of things, one, I'm kind of disappointed.  I only see two essays.  This is our on first review going over an actual essay question together.  

I need you guys not to be so passive and start performing and doing some work.  

The only way you're going to succeed on this exam is by preparation.  The more you put into it, the better chances you have.  Better Gelbert's ‑‑ or the black letter law.  It's the application of what's being tested.  

The more I can get you to expose yourself on calls of the questions on the essays, looking at essays and model answer and ‑‑ practicing writing them, see how you set it up for the actual grader, right, and practicing multi states, and why is one answer better than another, that is the only way to get through the examination and succeed.  

When we look at the last Baby Bar Review, question number 1, which was crim law, was difficult to organize.  With regard to call, difficult for students.  

The more I can get you exposed to this stuff, that's going to help you.  

You will see question number one on Baby Bar Review date.  8, 12 and 15 we did in practice.  You be able to pull it altogether and do well on the exam.  

It's so important.  

Let me tell you a secret.  I know this law.  I now how the issue is fought.  I know how to answer the questions.  

This review is for you guys.  Participate and give it your all so you can pass the up coming Baby Bar exam.  

It's not an easy test.  It's tough.  

Again, you've got to do it.  If you put in the time, spend it wisely in regards to how you're setting the results you're getting, you can pass it.  

I do want to point out that you were sent five tort multiple choice questions that we are going to review ton.  As well as product liability essay.  

In reviewing the scores over the last few years, what I'm seeing consistently is students don't have a good multiple choice score.  If you do not have a good multiple choice score, you're not going to pass.  

The examiners believe that you're black letter law knowledge.  So if you are getting a 70 or better, you do understand the law.  

Most exams that I'm seeing, failing mainly because of the multi states.  Scores like 40, 42, 43, 57.  Those are low.  

If I wouldn't guess, it should be 50/50, I would hope.  You need to strive and practice to get the 80‑85.  Push for the higher number.  Why?  If something happens during exam timing is off, how to guess a few, some of the questions more difficult than what I've seen in practice, if I go in there, at the 80 on‑85 level, if I faller, I know I'm not out.  I might pull a 70, 75.  

I like to make sure I have room for error.  

That's what you want to strive.  On practice, strive for 80, 85.  

Students getting 65 on the multi states going in baby bar.  His score was in the 50s.  He falter.  You have got to go stronger.  If that happens, you have got to of a marginal right of losing 10 points there.  You fail again ‑‑ the 808510, I'm in the ball park.  It's very, very important.  

The multiple choice are basically what's harming the students.  

What are the multiple choice due?  Test for your knowledge.  They are reading comprehension of knowledge of the black letter law.  

You need to do multi states daily, myself and the dean at State of California are going to send you five or ten multi states a day.  This way you can have more exposure to multi state.  Open up that email, take a look at them.  Obviously answer the questions.  

This, again, more exposure you will understand how the concepts are tested.  Understanding the call to question.  What they're asking, stuff like this.  

What you need to do in regards to the multi state is break it apart.  

See an issue such as negligence.  What negligence is being tested?  The duty?  What within the duty?  You have got to go that far.  

I had a student today calling me strict liability issue, flat pattern, a negligence issue.  What they are testing is foreseeability.  

We've got to understand how the concepts come up.  

Sometimes the way they write exams, know off the bat, oh, it's strict liability.  When you read it more carefully and break it'd part, that's not the problem.  

You need to understand again what the examiners are testing.  

I want you to look for the email, five or 10 multi states a day.  Take those questions, understand the concepts.  If you don't, I have the same questions here.  Let me know.  We can go over it and explain it to you as to why this is the best answer choice.  

The worst question is an unasked question.  

If you don't understand it, we'll talk about it and get a better understanding.  

Trust me.  We're one way or another, bar prep, law school, what have you.  

It is a task to take the multi states.  It is basically something you have to learn.  It's like a game.  You have to understand how the pieces go together.  

Like building an engine.  Told me.  It sound good.  Got it.  If I take it apart, I have issues putting it back together.  I haven't practiced that to see how the pieces fit.  We are doing the same thing here.  

The more on I can get you to develop those techniques, oh, yeah, this is the right answer.  I get it now.  

It is not something that is just given.  It's by practice.  Effort.  It's not by hours.  It's by what?  Quality.  

Let's first go to the tort essay question, if you have any questions, remember, pop them up there and let me know.  I will be more than happy to answer then any way I can.  

First thing, we stress this, you going to look for the call on question.  Very important.  Why?  Hopefully it's going to pharaoh it counsel down on what's being tested.  

You are responsible for tort ones, contract was slash, U C K as well as crim law.  

If you read the call, you will have an understand of concept.  What are we testing?  

On this particular question, theory or theories might the injured consumers recover damages and anticipate in actions against, three Grain Co., farmer Jones an big food?  

Did the question tell me anything?  Yes, it did.  I know it's torts.  

How do I know that?  It says theories.  

Theories could do that with crim law.  That's odd.  It's what?  Consumers.  Recover damages from Grain Co. Farmer.  It's a civil action.  

I know for a fact it has to be torts.  They condition hide it.  

I know that.  

The other thing tell me.  This is where you need to get out pen or pencil and mark your call.  It says theories.  So if I just see one theory, I probably not a mistake.  If I saw just one theory under that say call number three for big foot, that doesn't mean a made hey mistake.  Calls, one, two, and three, one theory per call, I probably made a mistake.  

Right? That's a problem.  

When we go over the last Baby Bar, I had a call like this, what's the other theory?  Usually I fall back on negligent plus emotional stress if I can't tell.  

It says injury consumer.  The plaintiff, trying to recover damages.  This is another thing the Baby Bar does, damages.  Is that singular or plural?  

What will happen when you read the facts, there's no facts in the essay to tell you what type of damage to talk about. The call says damages.  A one liner of general damages, and special damages.  

You're going to see there's no facts.  

Obviously if I'm injured by somebody, I must have property damage or personal injury.  If I have personal injury, obviously special damages.  Why?  Loss of income.  Medical expenses.  Property damage, I had to go get my car repaired.  I might have an issue with regard to loss wages.  

So, again, the call tells me.  

On defenses should they anticipate in an action?  

Remember.  What does defenses mean?  They did this on the last Baby Bar.  I think that threw everybody off.  

Defenses can be true defenses as we know them.  Let's say negligence.  What are our defenses?  Contributory negligence, comparative negligence.  Risk.  Those are true defenses.  

But defenses can be mean what we call counter arguments.  

You've got to remember that.  Because when you read a fact pattern and you see, in this one, consumers, they didn't do anything, you don't want to waste time risk.  There's no fact.  You are wasting your time.  

Examiners have done this several times on exams.  

Some people falter and try to make that defense work, or others bring it up and show how it fails.  You are wasting your time.  That's not what they're lacking for.  

Remember nonissues you don't get marked down on.  The two problems I see nonissue.  First and fore most, it's killing your time.  If you are writing on nonissues, that means you're not writing on issues they are looking for.  

How can you do a good job on those issues because are you wasting your time on nonissues?  

The second hinge is reader subject ivies.  The more I see issues done believe there, what am I thinking about this person?  Not strong things.  They don't understand this thing or how this concept comes up.  

That is something I want you to be thinking of. 

You have regard in regard to one hour per essay.  On the Baby Bar Review you will be given four essay questions.  You allocate your own time.  

I highly advise you bring a timing piece.  Go to bar website.  I think Taft allowed you to bring in a pillow.  Watch.  What type of watch?  That's all important.  Can't make noises.  You can't use your cell phone as your timepiece.  

You want on make sure you're preparing in your timing study and allocating your time by looking at a particular timepiece you are going to bring in for the actual exam.  

You are given a four hours.  They give you a call for the last hour.  They start breaking apart from that.  

After question one, it's time to go to question two.  That's your responsibility.  You want to make sure that you watch your time.  

Looking at the call, we have a good understanding of torts, theories, damages, defenses.  We're ready to read our facts.  

Everybody with me?  

All right.  Let's go to the facts starting on paragraph number 1.  

Grain company purchases grain from farmers.  Each fall to resell as seed grain to other farmers for spring planning.  

So this first sentence tells me the they're purchasing to resell.  

Because of problems presented by parasites which attack and eat seed grain that is stored for more than a few months, Grain Co. Like said grain dealers treat the grain with an invisible mercury chemical to poison parasites.  

Right off the bat, a problem.  Invisible.  The examiners have used this type of language before with the type exam.  Invisible.  I can't see it.  

There's a problem.  It's commonly used, but remember it doesn't make it right.  Think of seatbelts in car.  We don't have didn't have.  That was common.  That doesn't make it right.  

Here it is invisible.  I wouldn't know if it was sprayed if it had this invisible mercury based chemical poise upon how would I have knowledge?  I wouldn't.  

We can see at this point we have a chemical that's placed on the seat that we can't see.  

What comes right to mind is if there's a problem with this, what type of defect would it be?  

Probably a design defect.  Right?  Because then it's design inherently dangerous because if I can't tell it's contaminated with this mercury based poison, could I next it up with regular seed to plant in regards to grow my crops?  Absolutely.  

So that's something you should be pulling out.  

It says grain company says the seed grain loose by truckload to farmers who plant the seed.  

The grain company truck plant sign seed grain, not for use in food products.  

Where is this displayed?  On the truck.  Okay.  Well, how many of you when you are driving down the they, freeway, what have you, see people's advertising the car, do you stop and read it?  A lot of us don't.  

Would a farmer who's purchasing the seed read the seed grain sign saying you can't use it in food products?  Is that adequate warning?  

Shouldn't it be something if I'm distributor of the seed that I know you're aware of this?  Or is that enough of my responsibility to put it on my truck?  

You've got to think.  

What's nice, you and I can have different arguments.  We're both right.  We're seeing a defect in regard to the warning.  

You might have a different way to approach it such as the truck isn't visible enough.  People buy used vehicles and stuff like that.  Maybe that's not the purpose; meaning, how do I know that's what you're using your truck for?  

Would I pay attention to that in. 

You might say in regard to notice wise, again, who is going to see the actual truck in how can I shift my responsibility in regards to the duty to warn?  

Several ways.  

Now, I wouldn't spend a lot of time.  We can argue both way, meaning either road you take is a defect.  I wouldn't bring up in regard to heating argument wise Grain Co. Say we did warn you.  That might be a tense or two.  I'm not going to spend more time on it.  

They are going to say it was on the truck.  

That was our warning.  Now, is it adequate?  That's what you're attacking.  

Again, what you need to do, as we go through the stacks, come and learn how far die have to go?  When is it really a gray area and I have to argue both sides?  

Versus, this one is in and out, this one is a small little argument and get out.  

How does that happen?  How do I know?  How did I learn that?  Practice.  

You start picking it up by the verbiage.  You realize this is the way they want me to go.  

Some exams today, I don't agree with the they want.  Based on the language, I know what they want.  Whatever, I wouldn't write that myself.  Again, that's what they're looking that. You learn that going through exams and the language you are using.  

Who is grading it?  They are.  

You see in the first paragraph, the purpose of why they buy the grain.  We see that it's common.  All seed grainers use this invisible mercury based chemical.  We see we have a design defect and warning defect.  

The other thing I want you to be thinking about, if you see a product liability exam, problem right for testing for on you guys, look for two or more type of defects.  Done go for one.  Look for multiples.  That is currently how they are testing.  

Farmer Jones bought a lot grain company.  She was present.  That's a good fact.  Why?  When the seed grain was delivered and supervised the grain company employees who unloaded seed grain in silos.  What does that tell you?  She's going to complain.  You didn't warn me.  You were there.  You were helping unload it.  How could you not see it on the truck saying this is not for use in food products?  

Good argument.  That's why they gave you those words, presence.  Supervised.  Good language.  

Now, further, she use some of the seed grain to sow her field.  When she found she had some feed grain left over, she fed it to her dairy cow.  Problem.  

Because she's not supposed to use its in what food product?  They told you what type of cattle?  Dairy.  They present dues milk.  What is wrong with milk?  It's got the poison.  

Third paragraph, the Big Food Stores, Inc., who is big food?  For products you should be thinking of this.  Are you a manufacturer?  Distributor or retailer or on endorser?  With an endorser, you can not sue for product liability.  Misrepresentation or negligence.  

Versus distributor, retailer or manufacturer, we are looking at product.  Understand that umbrella is battery, negligence, warn ante, strict liability.  

That is what they will be looking for against these parties.  

The milk will be bad.  Contaminated.  

In this some of the people bought their milk became ill.  There's your damage.  The center for disease control, a government agency that investigate outbreaks of illness determined the mercury poison was the cause of the illness.  They gave it to you.  

No way to argue your way out of it.  They are saying don't.  

CDC trace the milk.  They are telling you.  We are not going to argue how do you know it was mine?  They told you.  

The first party, you have to take the calls in the order is more consumers versus Grain Co.  That should be first head note.  No head notes as to who is suing sue.  Lumped all three together.  Can't do that.  You have got to break it apart.  

You have call number one, more consumers versus Grain Co.  That's where you're going to start.  

Now, it doesn't matter with products liability where you start.  If there's a battery based on the facts, you can start there.  You can start with negligence or strict liability.  

I start with negligence.  I steal from it later.  I do an awesome job there and steal from it in later theories.  

First thing you ask yourself is how many theories are here?  Can you tell me how many are here?  

Let's go through them.  

Are there any facts here to support, and we're looking at Grain Co., to support that they had knowledge that of course ended up in the milk and they went to milk consumers who got the mercury poison?  

With that, you look to the in ten, aren't you?  

Based on the facts, I have no what?  Knowledge.  They didn't know.  

Battery is off your list.  

Next, let's look at negligence.  

Do they have a duty in regards to selling this seed grain to inspect, discovery and inspect.  Did they breach the duty?  Negligence is going to be discussed.  

Warranties.  Do you see any express representations here?  Is. 

No.  So there is no express warranty.  

If there's no express warranty, no implied warranty of fitness for particular purpose.  

Is there an implied warranty merchant ability?  Yes.  

And instruct liability and tort.  

With the general call like this is, you will always have negligence, implied warranty merchant ability, and strict liability and tort, guarantee with a general call.  If they narrow down, super strict liability, you're tuck.  

In this general call theories, I know I have three.  I know I can dismiss battery off my checklist.  I see no facts to support intent.  

Express warranty, I don't see any facts that represent any representation.  I know express warranty fit in this particular purpose go together, so those are off.  

The first theory I will talk about is negligence.  

If you look at my model answer, it's not wrong.  I will teach you time wise.  I give you negligence requires duty owed, duty breach, damage.  That's what I call a luxury.  That's basically a police an tree.  

If you're running out of time, head note negligence, and next head note duty.  You will head note negligence, duty, breach.  You know the rule.  

If it's time wise, get rid of it.  You have got to learn to get the good stuff in the book.  

Remember as a what?  Distributor of seed grain, we have a duty to inspect, discover and correct any defect.  They owe that duty to fore seeable user.  That's the language you use for duty.  

Both exams.  Reasonable prudent person?  No.  No.  That's general negligence.  On the other side of checklist.  

Umbrella, manufacture retail, duty to inspect, discover and correct.  Owe that duty to product.  

They are the grain, distributor.  Like all seed grain dealers, treat the green with mercury based poison.  To inspect, discover and correct in defects.  

Duty would extend to on who in the milk consumers bought the product from farmer, since they sold the feed to farmer.  

Therefore the milk consumer is a duty.  

Breach, this is where you type your defects.  

What type of breach do we have?  Head note it.  Failure to what?  Design defect, warning defect, whenever one you want to start off with.  Start off with the design defect, remember design defect is the products inherently dangerous in design.  

Using mercury‑based poisoning, since invisible, highly dangerous.  Like farmer, it got mixed in and used and ended up in a food product.  

Grain Co. Does treat the grain with mercury based poison like anybody else does in the industry.  It's invisible.  

Since it's invisible, it's not obvious it's been treated.  Inherently dangerous.  Why couldn't they use a color?  Purple?  Green?  Yellow?  I know it's been processed with the poison in the grain and wouldn't use it to feed my cat. 

Like everybody else, again, it's still in her inially what?  Dangerous.  People can make a reasonable mistake and look at the end result? 

Since the poison can't be detected without disclosure and making it clear that we know it's been treated, it's inherently in its design.  Therefore they did breach.  You got your warning defect.  A good argument here.  Hey, it's on my truck.  Not for use in food product.  

Hey, farmer, you were there.  You were helping unload it.  What did I do?  

The mercury consumers invisible based mercury.  You didn't make it clear to farmer that she was aware she cannot use this in any food product, including obviously what it resulted in.  

I do find that I would have a breach.  

You have your causation.  You have two people here.  We have farmer, right, Jones and Grain Co.  The success and negligent conduct.  Grain company failure to warn and design the grain here that has invisible mercury poison.  

Farmer Jones because of what?  Knows she condition feed it to her dairy cattle.  Both negligent conduct, milk consumers wouldn't have got in sick.  

If you have something inherently dangerous in design, is it conceivable in a food product and someone being injured like the milk consumers?  Absolutely.  

They are the proximate cause.  Damages.  They became ill.  General damages.  Special, they didn't give me anything.  It's in the call.  They can recover for any medical expenses, loss income.  

Get in and get out.  No facts.  

Everybody with me?  

Of course Grain Co. Might try to argue, and this would be where your defense comes in, a counter argument to shield themselves from liability, indemnification.  The farmer fed the co.  Indemnification is where a defendant was secondary liable, which would be the milk consumers to receive full reimbursement from the primary liable.  

Grain Co. Is arguing you're primary liable for injury.  That is an argument you would have to make it.  

If the court doesn't buy it, contribution.  Proportion to fault.  

Proportion 50/50 or 7/30.  

Make your arguments.  

Those are two answers.  

Reply to warrant merchantability.  After I finish negligence, I'll ask any defenses contributory compared to assumption of risk?  

Do you see any facts here that no consumers did anything other than buying the milk and drinking it?  No.  

So I'm barking up the wrong tree.  

Remember this, basically manufacturer, distributor retailer, in use.  Of course when the milk consumers purchase the milk, it had the mercury poison.  It's not ‑‑ I couldn't drink it and fulfill nutritional needs.  

It's not a fair and average use actual cause.  Proximate cause, define, discuss supra.  

Damages, define, discuss supra.  

I know there's no, what?  Defenses.  

I go to the next theory.  Strict liability and tort.  

Remember manufacturer retailer liable for defective product placed in the stream of commerce, which is dangerous.  Point out how again, you didn't warn.  You put this mercury, based poison on this seed.  

That obviously is not supposed to be used in food.  Of course what resulted?  Milk consumers drank milk contaminated with invisible mercury.  They didn't have a warning.  They placed ‑‑ 

Strictly liable and actual cause, proximate cause and damages steal from up above.  

Yes, you will take ‑‑ save a lot of time by supra.  When you do supra, you can do two things.  Supra your rule or define, discuss, supra your whole argument as well.  

Make sure you're correct if the you are sending back your argument.  Versus I got the same plaintiff here.  Why would the damages be the same?  They would be.  

Make sure you are correct.  

Sometimes people supra the whole argument back.  It's a different plaintiff.  You can't do that.  Maybe your definition you could because it's the same theory.  

Not your argument because you have a different party.  

You need to may attention.  

Mercury consumers versus Farmer Jones.  

Suing, what, product liability?  I will go right through negligence.  Duty to inspect, discover and correct.  

We have a manufacturing defect.  So the products different kind dairy cows produced one type of milk.  Ones they get the grain with the mercury poison, they are producing contaminated milling.  

Where the product is different from the rest of the line.  When she bought that truckload of satisfied, used the grain and gave it to her cattle that produced the milk after they ate it that was poisonous with the mercury, it resulted in tainted milk.  That would be a manufacture defect.  

Yes.  We're under negligence under product liabilities.  Product liabilities is the umbrella and theories that stem from that.  Product, battery, negligence, strict liability and tort.  

Actual cause, you can define supra since we talked about it up above for successive under the Grain Co. Suit.  We will talk about it again.  Proximate cause, manufacturing defect, meaning your cows are producing mercury‑based poison milk, people would get sick.  

The damages, same plaintiff.  Define, discuss supra, since it's the same plaintiff, I can steal from up above present the other lawsuit.  

You see anything else?  Next theory, implied warrant merchant ability.  

I'm getting short on analysis because of time.  I did a stronger job in the first lawsuit.  I can steal from it.  

Farmer join manufactured milk.  She is the manufacture.  There was a manufacturing defect.  They did become seriously ill.  It's not a fair and average use.  Lie bill for liability.  Cause is supra right back.  

Next strict liability and tort.  Remember manufacture, distributor retailer consumer commerce, they will be liable.  Contaminated with poison.  Person strictly liable.  Causation, define supra.  

When you see multiple cause like this, look for the trick.  Where is the difference?  With the farmer was the type of defect.  

Now, I've talked about all three theories.  Go to the next one.  Milk consumers versus big food.  I've got to see something different.  If I go will you the same thing, a problem, something different.  Let's look at negligence.  

Again, retailer you have awe duty inspect, discover and correct any known defects.  What's the problem with the retailer?  

It should be something you are seeing on the Multistates.  With the retailer, if it's a product that comes to them, the sealed container, like milk, soda, ice cream whatever, it's all packaged.  

So open up an inspect and taste it, it's not going to work.  Unless they have some type of notice of the defect, there's no breach.  

So if you look at that time the Multistates, will you know when a retailer knows.  They noticed a dent in regard to the carton or that it was opened, something they're going to have to tell you to know that they breached the duty.  They should have checked further and they didn't.  

As a retailer, I only owe a duty or care if I have knowledge.  Since there's no facts to show I was aware they were contaminated, no breach.  

Look at how much time you saved because it's an absolute.  No further you can go.  

You can't find a breach.  I'm done.  I don't have to go to causation even though I'm supra.  I don't have to go through damages.  Because there's no facts to support they that you about it.  

Now, if they put a recall on it, went ahead and sold it, now we have a problem.  We don't have those facts.  

Implied war rant merchantability.  They're going to be upon.  The product is not fair average use as we discussed.  So they would be culpable or liable for implied warrant merchantability, and strict liability and tort.  

As a retailer, if you place defective product in stream of commerce, you're liable.  What's the argument here?  They can seek indemnification, because they are not the primary defendant, are they?  

The only reason they're being sued because they're in the chain, what we call distribution as the retailer.  

The whole premise if you think of world market where they get products all over the world, I don't have a relationship with that manufacture.  How would I sue them here?  

Suing a company that's here locally in California makes it easier.  They can seek indemnify indemnification.  The fairness is for the plaintiff or the consumer.  

You would argue indemnification here.  

One of my defenses in this exam?  Counter arguments, indemnification contribution, aren't they?  

It really was no true defenses in the exam as to contributory comparative assumption of risk.  You shouldn't see those in any of these particular exams.  

I'm looking at a couple of comments on the ones I did look at.  Number one, make sure you headnote.  Let the reader know where you are at.  

Separate out your parties.  I should see call one with the party and lawsuit and all your theories, and the call who, another party.  

Once you start a theory, h, carry through.  

If you do see multiple warranties, separate them out.  

Foreseeability is not a defense.  It's a counter argument to proximate cause.  I know some people try to make that work in defenses.  My only problem if the reader read in detail know what you are talking about and give you credit.  You have a headnote as defenses.  They know on there's no true defenses.  No, not happy no credit and there's no way of knowing.  

Important in this exam is your type of defects and obviously looking for some counter arguments.  Again, seeing the theories.  

You've got to break those theories.  

Now you know in a products liability exam, if we have a general call, we're looking for, what?  Three theories or more.  

If you're just seeing one or two, we're obviously making a mistake.  

The other thing to be aware of is the call.  If the call narrowed you down to specific theory, you're stuck with it.  

You want to make sure you follow that call.  Very important.  

Any questions on the essay question?  

Okay.  If you have any questions at any time, let me know.  I will be more than happy to help.  

Let's look at those tort multiple choice questions that I sent out to you.  

If the ones we sent out were 33, since not review tonight, if you have questions, shoot me an email.  I will pull them out and take a look at them.  

I'm looking at the tort multiple choice questions that we're mailed out to you, starting off with question one.  

Always read call of the question. 

It says in an action for negligence by the doctor against the manufacture, I'm already thinking product.  

Additional facts are inferences?  If it was the only one true would be most effective of the manufacture's defense.  

If the manufacture's defense, I'm probably looking at negating an element within a theory.  Because if you're trying to show liability, I have to prove up the theory.  The only best way for a manufacture to get off is what?  Showing what elements aren't met.  That's what I'm going in there looking for.  

Let's read the fact.  

The manufacture made a product known as Delphi's Follicle which was served over the counter treatment of dandruff and dry scalp purchase a doctor purchased a bottle of Delphi's Follicle at a drug store.  Statement on label read, if you see statement on the label, product warranty suing under negligence.  

These products will not harm normal scalp or hair.  Doctor followed as directed.  Because of a rare scalp condition, when you see rare scalp condition, what are you thinking of right off the bat?  I am thinking of plaintiff.  

Making him allergic to one of the ingredients, the product irritated, causing much pain and discomfort the which are the following call?  Additional fact or inferences will be the only one true and would be most effective for manufacture defense.  

What is the call telling me?  

Trying to get the manufacture off.  Or trying to show no liability for the manufacture based on that call.  

If we went through did he have a duty to inspect, discovery cover and ‑‑ failure to find out this rare scalp condition that could irritate it foreseeable, take them as you find them.  Damages, truly, you could find liability and products for negligence in this question, couldn't you?  

But, that's not what the call is asking for.  

In looking at it, what is the big theory?  Negligence.  What within negligence are we really testing here?  

Do you know this is hard for students to see this question.  We are really testing duty.  Because as a manufacturer, they have a duty to inspect, discover and correct the product.  So if I can negate that that duty, or didn't breach that duty, I'm off the hook, aren't I?  

Let's go through answer choices.  

Again, what you're trying to do, and sometimes they write the call to get the defendant off liability.  That's what I'm looking for.  

Let's look at A. 

Paragraph the doctor did not read statement on the label.  

I'm thinking, maybe I should pick that.  What's the problem with that?  Who cares if he read it or not?  Is that going to help with regard to the theory of negligence?  

No.  That's not going the help the manufacture.  

That wouldn't help the doctor.  It didn't say anything.  This product will not harm a normal scalp . If I can argue express warranty and reliance, that's where that would come in.  

B, the reason the person in the manufacturer's position would not foreseen the product injury a person with the doctor's allergy.  That looks like a plus.  

The product was manufactured for the manufacturer by another company.  Is that how we ship liability?  Absolutely not.  It doesn't matter.  

D, the manufacturer was unaware that that allergy existed like that suffered by the doctor.  Let's say they were.  Would that get them off the hook?  No.  

The best answer is B.  If a reasonable manufacturer in my position, would not have foreseen that product injury.  It doesn't mean it will work.  Out of these four, that answer, B, is the best.  That's the only way potentially you can sway that injury and by your argument.  

Does everybody understand for call number one, B is your best answer choice?  

When you go through them, if you can't tell what to pick, I want you to eliminate, just like what we did.  

Go one by one and see what it goes to.  They are trying to trick you.  

Putting that label read, product will not warn.  They are trying to make you think warranty.  Don't go there.  

Number one was B. 

Paragraph any questions on that one?  

Let's look at question number 2.  Again, you should always read the call.  I highly recommend that on Multistates.  I am a slow reader.  I don't read the choices.  I am too slow.  I read the call to narrow me down what they are testing.  On the Baby Bar Review, is it a tort, contractor crim law.  They're all mixed.  All 100, all over the place.  

Which of the following additional facts, here it comes again, if it was the only one true would be most helpful to plaintiff's claim against the defendant?  

So what is that call telling me to do?  

That's correct.  You got on 100 Multistates in three hours.  We are trying to find the most helpful way, additional that will help plaintiff prevail.  What other additional fact can we find that will make the plaintiff have a good way of winning.  

That's what the call is looking for.  If we don't understand the call, we will have a problem answering the question.  

You want to understand the call of the question.  If not, read the facts and go back to that call.  I always mark mine up so I make sure I'm focused and what I'm looking at.  

Go the to question to two, the facts.  

The defendant lived in a neighborhood in which the incidents of violent crimes had been increasing.  Am I responsible for a violent crime?  I guess unless I did it on my own actions.  Generally know.  Criminal activity is unforeseeable for proximate cause.  

The plaintiff and the defendant were having tea together in the defendant's kitchen where there was a knock at the door of the defendant's home.  

Although the door was equipped with a peep hole that would have enable the defendant to see who was outside before opening, the defendant opened the door without looking.  

As soon as the door was opened, an armed robber entered with the gun.  The robber struck the plaintiff several times with the barrel of his pistol before robbing her of her money and leaving.  

Plaintiff negligence, claim against the defendant resulting from the attack.  

Alleging that it was negligent for the defendant to open the door without looking to see who is there.  

We are looking for duty, breach that duty, you are the proximal cause of my damages.  

What do you think without reading choices?  You have a duty to what, she is there with you.  You can classify her as a licensee.  

One instances in regards to your general duty, as a reasonable prudent person.  

You have to act as a reasonable prudent person.  Either one will work here.  

Breach.  You failed to act reasonable.  Actual cause.  What about proximate cause?  

Is it fore seeable, the law says, criminal activity is not foreseeable.  Was she damaged?  

Let's look at what additional fact will help me to make her claim viable?  

The defendant wasn't aware of the high incidents of the crime in the neighborhood.  

How does that help me?  If you're aware of the criminal activity, that makes it what, foreseeable.  That looks good.  I will put a plus there.  

B, the plaintiff was aware of high incident of crimes in the neighborhood.  Plaintiff, that didn't help her.  It doesn't matter what she knows.  

As to C, the defendant had invited. The plaintiff for tea because she hoped to sale the plaintiff her living room furniture.  If that classifies her as a licensee, you have a duty to warn.  Criminal activity is what?  Not foreseeable.  That's not going to help her.  

Looking at negligence, that's not a good additional fact to be motion helpful for me to prevail as a plaintiff. 

Defendant, one of the defendant's neighbor similar day.  That's great.  How does that help?  Who needs to know about it?  The defendant.  The defendant needs to be aware of the situation.  

A.  

If you are aware, now it becomes foreseeable because you knew and you did nothing about it.  That's what you would argue.  

Question number 2, A answer to be the best answer choice.  

I make you dissect it and what are they testing?  Why is this a better answer choice?  You break it'd part.  

That's how you are going to get your Multistates correct.  

Any questions on question number 2?  

All right.  Let's look at question number 3.  Again always read the call first.  

If the farmer Instituted an action for misrepresentation against the developer, the court should find ‑‑ 

What's that tell me?  

Remember for question number 2, A was the correct answer.  For number 2, A was correct.  

1 is B.  2 is A.  

Question 3 is asking in the call misrepresentation.  

They didn't tell you what type.  It could be intentional misrepresentation which is fraud or negligence.  

I need a false or negligent representation of a material fact or relying to detriment.  Those are the elements.  

I'm going to read the fact patterns and see if the elements supported.  

Farmer suing developer for negligent mist represent.  

A farmer living on family farm most of his life.  Because he was ready to retire, he advertised his farm for sale.  A developer had been secretly advised by a friend in the they that a major they would soon be built adjacent to the farmer's land.  

Knowing this would increase the value, the developer contacted the farmer and offered to purchase the farm.  

Do we see a problem?  

I can contact and ask do you want to sell your home?  Do we have a relationship?  Gee, do you know the true value of my home?  I need to see manage.  I don't see a representation at this point.  

Further, the developer said she would be willing to pay the fair market value as determined by any licensed real estate appraiser by farmer.  

Hired it to be $400,000.  The developer purchased the land paying the price.  

Three weeks after closing titles, the state plans ‑‑ increased the value of the land to $4 million.  Big difference.  

The court should find ‑‑ 

What are we looking for?  Do we have ill‑representation?  

Right.  We are on question 3.  

We don't have a representation.  

Would it be material if you made a representation.  Would you like to know that information?  Absolutely.  It is material if I knew that the department is buying this.  

Did it cause detriment?  Absolutely.  

It is the representation I'm looking for.  

Let's look at answer choices.  

Paragraph the facts done tell me of the representation.  

Let's look at answer choice A.  The court should find for A, the developer if the farmer knew to be a real estate investor.  

Does that matter in no.  That doesn't support misrepresentation.  

That's out.  

B, again the court should find for the developer because she allowed the farmer's appraiser to determine the fair market value of the land.  

Would that help?  

Even if the developer allowed it, if we had a relationship, and I should have disclosed it, that will not get you off the hook.  You will be responsible for misrepresentation.  That's out.  

C, again, the court should find for the farmer because the developer's failure to ‑‑ was a breach of fiduciary obligation.  

What's the relationship.  Buyer/seller.  I don't see a relationship.  

That's not a true statement of law.  

D, again the court should find for the farmer if the developer had an obligation to disclose that the state would be building a highway adjacent to the land.  

Well, if, that's true, farmer would win, if that representation, meaning there was a relationship and you had to disclose that.  D would be my better answer choice.  A, there's no duty unless you have fiduciary relationship, or someone asked you a question and you answered it making a representation.  If you told them falsely, you have a problem.  

Question number 3, D is correct, because the developer doesn't have a duty to disclose their knowledge, but if there was some type of fiduciary relationship that gave you an obligation to disclose, then yes, you would have to.  

In this case, the only way farmer prevails, if relationship existed.  D is the best answer.  

Everybody see that and understand?  

Truly, you can see this same type of question.  What's the problem? Sorry farmer, you're losing.  

There was no statement, but then you see that word, if the developer had an obligation.  

If I had an obligation, I have to tell you the truth when I offer to sell land.  

The same as if hired a broker, I want $200,000.  The broker knew true value and you were off.  There's a fiduciary obligation to do so.  

Everybody understand why D is the correct answer?  

Now any statement made, the assumption for it to true, yes.  

What I'd like you to look for in the facts, be careful.  

Sometimes they tell you the person asked, and guess what, they already knew the answer.  They're not relying on what you state.  Read your facts and you'll know.  

Let's go to question number 4.  

Which of the following arguments is most likely to lead to a judgment for the woman?  I'm assuming the woman is the plaintiff.  Which one is going to help her?  

What's the theory?  We have to read the facts.  

A woman was injured when a robber shot her with a pistol manufactured by the gunmaker.  

We have a robber shooting her.  Not product.  She asserts a claim against the gunmaker alleging the pistol with what she had been shot with be sold for a price under $50.  

Only theory grab on, can't be product.  He shot her.  The gun worked.  I will grab onto negligence.  

They have to show breach of duty they are the cause of her injuries.  

Look at the answer choices and see where to go.  

Again, if you don't know the theory, you're going to be in trouble.  If you look at it, I don't see an intentional act.  Did the plaintiff know about the gun?  They didn't.  

Regard to nuisance.  I don't see defamation or invasion of privacy.  Go through checklist.  

The only one that has merit is negligence.  

Let's look at number 8.  Gun maker battery.  Generally, no not.  

Foreseeable purchase of pistol would shoot another person with it.  An intentional act.  Generally liability for vicarious.  I don't like that.  

B, gunmaker breached meant to be sold for $50 is unfit for ordinary use.  What language?  What theory?  

Products warranty.  

I'm not picking that.  No defect.  

C, the gun maker's liable for you negligence.  That looks good.  Crim law designed women becoming victims of robbers.  

Gunmaker.  I agree with that.  Since the crim protect people like the woman from robbers.  

How can crim law statute, make you responsible for negligence.  Doesn't make sense.  

I'm not picking that one.  

D, gun maker negligence.  Like it.  

Since the low selling price of the pistol made it foreseeable made it used in a crime.  That might help her.  

If judgment for her, foreseeable proximate cause testing happen. 

Duty act reasonable.  You put a gun at this price, buy it and use it for crime.  What else do most people use guns for?  I don't sea any hunting.  

Actual cause, cheaply.  Foreseeable, low selling price.  Foreseeable if I can get that connection, then I've got you.  

Remember, criminal activity is not foreseeable.  If I can show because of low selling price, it would be foreseeable.  I have my theory of negligence.  

Does that make sense?  

D for number 4 has to be the correct answer.  

All right.  

Any questions on number 4?  

Let's look at number 5.  

Again read the call.  

Which of the following facts or inferences, if it was the only one true, would provide the plaintiff with the most effective defense?  

A defense can be a way to knock out an element of a crime or true defense.  

I have to read the facts.  

I man was already intoxicated when he entered the bartender's tavern.  First refused to serve any more alcohol.  The man insisted however, and at his insistence, the bartender served three more drinks.  When the man left the bar, unable to start car.  

He asked a dentist driving by assist.  The dentist determined the battery weak and started the man's car to her on battery.  

While driving, the man struck a pedestrian who was walking across the street.  

The pedestrian brought claims against the dentist.  

We have plaintiff versus dentist.  

What's the theory?  Negligence.  

So in regards to negligence, do you owe a duty?  Did you breach that duty?  Etc.  

If you help somebody who is intoxicated, foreseeable anybody on the road with that person driving, could be injured based on intoxication.  

You are thinking of negligence.  You should be breaking apart the actual negligence.  Duty, approximate cause and damages.  I have to see which one is being tested.  What are they testing?  They didn't give me anything.  I have to find if only one true, most on effective were the dentist.  

Paragraph A, the state had a statute making a barkeeper liable for damage done . 

That will not help the dentist.  

B, the dentist was in the business of rendering service for motorists having trouble with their car.  If that's your business, that will be worse.  Will that help get off liability?  No . 

C, the man drove 200 miles before striking a pedestrian.  That's a stupid answer.  

Look at D, the man would not have struck the pedestrian if he had not been intoxicated.  Of course that already not help me.  

Look at C.  What is C dealing with her?  

If you drove 200 miles, how intoxicated were you?  If you are driving that distance, how fast can you drive?  That's a two hour window since I've rendered assistance.  

Two things I think you could argue here.  

One, you are not so drunk that you should be hitting somebody.  How could I foresee that was a result?  

Further, the more distance you get present the action of me rendering your aid of fixing your car so you could drive, and the distance that you've gotten away from the bar means what?  It's not related to your intoxication.  I didn't do anything wrong.  

C would be the best argument if it was true to help him with the most effective defense.  

It wasn't because he was intoxicated as to why he hit the pedestrian.  

You get there by breaking it apart and looking at elements.  

You don't break apart your elements.  You have got to dissect and figure out where am I and where are they testing here?  

Truly, its not always clear.  You have to think about it and break it apart.  Breach of duty?  No, it is not.  A proximate cause problem.  

As long as you keep chipping away, you will get there.  

If you don't break it apart, you won't get there.  You will get the second best answer.  What does that mean?  I'm not passing.  Not very happy.  

I want you to work on that and break that apart.  

Very important.  

Any questions on number question 5?  

What will happen now?  

I hope you will do more work.  

I want you doing Multistates every day.  If it's five, I will take it.  Better than nothing.  

We will send you Multistates.  I expect the minimum.  You will be doing them.  

There is lots of work.  

They're not letting anybody through.  

That's the way the bar is, whether it's Baby Bar or bar.  It's a lot of preparation.  

If you know any lawyers, ask them.  None of us want to go back and take the bar exam.  

You can do it.  

You have got to put in preparation.  

The other thing I tell students taking the Baby Bar, the good news is this is going to help you for the bar.  

The more you understand these three suits, when it comes bar time, these will be relatively easy for you.  

That's very important.  

You just Google Taft U. Law school, or you will see the website come up and click on the student section and ask you for the password which is taftstu is username and 8422egd is your password.  

What's going to happen now?  

You are going to get a checklist and go over contracts next week.  

Follow up with an essay.  

We will send you multiple choice questions.  I will send you torts and contracts now.  Be prepared.  

Again, if you get stuck on them, we can go over them.  

Let me know so that way you are working on your why.  

Anybody have any questions for me at this time?  

Again, as always, if anything comes up, shoot me an email, jolly@taft.edu.  

I will be more than happy to help you in any way I can. 

I'm looking for lots of work from you guys.  

You guys all have a good night.  

[End Time 7:00 p.m.]
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