Taft Baby Bar September 15, 2015
Good evening everybody welcome to tonight's baby bar mini-series, if you can let me know loud and clear we'll use this as a sound check to let me know if you can hear me loud and clear and we'll begin in approximately 3 minutes.

Thank you.

Good evening everybody, we'll be starting in approximately 1 minute.

>>INSTRUCTOR:  Good evening everybody welcome to tonight's baby bar mini-series our focus tonight will be on criminal law I do want to point out these lectures are record sod if you miss a lecture, or if you want to go back and review, go to the WebEx eClasses and just click on whatever lecture you would like.

Now, regard to criminal law a couple of things, it's very similar to tort.  Where they test like on the multistates [Indiscernible].  So you need to make sure you do know your elements of crimes, especially the theft crimes they like to trick students on that, the larceny or larceny by trick, so you have to know the two concepts.

Now, couple of things we do remember, in regards to criminal law.  No. 1:  Whether it's an essay, or multichoice question.  I want you to look at the facts and ask yourself, do the facts support the crime?

So like an example with a larceny, you might see based on the fact that it is at issue, but make sure is there a trustory(?) taking there a carrying away, we will be going over the most current baby bar, which of you have looked at that like question No. 1 that was from law, in looking at it for the books I've looked at didn't understand what the larceny did that have the specific intent to permanently derive element was an issue based on the facts.  So again, you need to look at the facts, break apart the elements and determine what the examiners replacing at issue, because obviously if you don't get me a counter argument on that in the essay you won't get the highest points.  The next thing ask you're, only applicable defenses, now, you and I know defenses as self‑defense, defense of others, crime prevention, itself, but remember defenses can mean [Indiscernible] arguments and they do test that way, so if you look at a call, and based on the facts you don't sigh any true defenses based on your checklist don't just write down a list of defenses go back and look at the facts and see what am I missing within itself.  Meaning the inner issues because most likely that is the direction the call is taking you and this was test toned last baby bar so you need to be aware of what it's call asking you and what it's directing you towards.  Ask yourself, can liability be reputed to another.  This was asked twice on the baby bar.  So you're looking under Pinkertons or under a [Indiscernible] liability.  One defendant does the wrong doing and you get defendant No. 2 that's being charged with these crimes.  How?  Even through the act.  So you're looking at the conspiracy, through the Pinkerton's principle that's important to understand it and when it does actually apply.

Now, looking at the actual issues, first one biggest testable areas in [Indiscernible] crimes.  Very testable, comes down on every criminal essay question, it's always on the multistates so an area you need to know.  Solicitation you have a content and you have conspiracy, SAC, you're SAC, solicitation.

Now remember solicitation is where you have to have a specific intent and induce them to [Indiscernible].  How do you see this in the fact patentor, and then it did come up and it was the most current issue that was tested so if you see somebody approach another and ask them look, for 500 Buicks bucks would you this for me or would you go take his computer laptop?  An I entice or inducing you?  And what is my objective to get the article to myself that would show having the specific intent.  To look at facts.

Testable issues with this, like can you withdraw solicitation, the majority will know, but under the Pinkerton code you can, if it's a voluntary complete abandonment of the underlying crime.  Remember on the multistates you are responsible for common law.

Unless they tell you otherwise so you need to know your multiPenal Code and the call will tell you, or the facts will dictate and if that's the only type of answer choice you can choose, obviously you know they want the model Penal Code.  For essay purposes go through common law but you can make the distinction on your escape between the common law and the Penal Code.  So it is important.  Remember solicitation does merge with the underlying crime so if you do see that, that is something that you should address, let them know, could be charged with that, but it does merge with the underlying crime.  And point that out to the reader.

So solicitations are very subtle issue so a lot of people don't see it.  And again, look at the facts and you see one, obviously trying to get another.

Do what an unawful act.  So it's not a hard issue unless it's on your checklist you should be able to see, as long as you're using your checklist.

Attempt.

Some reasons students do do well with intent.  Where you have the specific intent to commit a crime to take a step towards the crime, by what has the apparent ability to commit that crime.  With the intent there's a couple of problems.

To see the issue, first of all, attempted what?

What's the lining crime?  So attempted rape.  Attempted battery, attempted murder whatever it is, go that extra step and say, I know what I need to address, for the facts I'm looking for, but when you talk attempt, you don't talk about the underlining crime they're trying to perspective trait, you're focus on the elements of the attempt not the elements of the rape.  So a lot of students bring up the underlining crime that the party's trying to perpetrate and you're wasting time and letting the reader know you don't really understand the concept of attempt.

Right?  So you're attempting the murder, attempting the rain whatever it is and you're going to through the elements of specific intent.  Substantial step.  Towards the preparation verses perpetration of a crime.  You have the apparent ability to commit that and then obviously look for your defenses such as legal or factual and possibility.

Again, attempt is highly testable, and make sure you understand you're focusing on the elements of attempt.  Where they get a lot of students on the multistates is they'll give you attempted rape and of course they'll list some ‑‑ the answer choices for you to choose and you're thinking it's general intent, because you're focusing on the rape, attempt is specific intent.  So always say intoxication not going to negate a specific intent.

Right.  So you want to make sure you understand we're looking at a specific intent crime, and a lot particular defenses will satisfy obviously to achieve liability.  Now facts and possibility, [Indiscernible] are testable and students have a hard time with this concept and it's really not that bad.

First principle, generally, facts and probabilities no defense.  So first year remember that.

Step 2:  When will it be defense and what you look at is the defendant.  Did the defendant commit to commit a crime or the facts unknown to a defendant makes a commission of that crime impossible.  This comes up all the time.  So you're really looking at the mindset of the defendant aren't you, so if a defendant decides to go steal a wallet in this man's back pocket and he reaches in and realizes oh he doesn't have a wallet.  Could he argue for the attempted theft?  Factual possibility.  General no defense, did the defendant intend to commit a crime but unknown to him there was no wallet in the back pocket and he did intent to commit the crime, so even though unknown to him there was no wallet no defense so you're looking a as the facts as the defendant beliefs to it be so, if the defendant believes it to what?  That the wallet's there, it is going to equate to a crime and then you're going to be guilty of attempt.  Another area they do this is attempted murder.  You're mad at your neighbor, seek next door, got your gun going to kill him.  Your neighbor died of a heart attack, you go shoot him and leave now you're being charged with the attempted murder.  What they will say, factual probabilities.

General no defense.  But did the defendant intend to commit a crime but facts unknown that the defendant makes a admission of the crime impossible.  So therefore?  Factual possibility is no defense for the defendant.

And the rational is they're punishing your mindset they don't want you to do these acts they're trying to prevent the crimes.  But that's two examples of how you see factual possibility coming up and it generally fails.  Legal improbabilities.  Very rare it works as a defense as well.  And the defendant leaves the act is illegal but guess what it's not a crime.  So, you go deer hunting in Texas and it's not deer hunting season, if Texas has no such law, guess what?  Legally impossible to violate because no law does exist.  The other thing to look for legal and possibility is if you reliance by an attorney or something like, that they had one was a good question with a police officer but if you look at the facts, it's told you some police officer told me this, that's too broad, right?

I mean, I have to have more specific in order to your reliance to let you out for the legal probabilities of the defense, the facts again are always what?  Dictate and kind of tell you, okay this is arguable you need to argue both sides.

With attempt can you withdraw?

Not if you're in the valid zone of perp ration.  But under the model Penal Code yes you can [Indiscernible] withdraw, if there's a voluntary abandonment of the crime.

Now the main thing I want you to take away from this, when you see the issue attempt, you are only discussing the elements of attempt.

Specific intent, substantial attempt, you're not going through the elements of the underlining crime.  You're wasting your time and you're telling them you don't understand the concept.  Which we don't want to do.

Okay.

That's your attempt.

Remember, if you have any questions at any time pop it up there, I would be happy to help you anyway I can.

Conspiracy.

It comes down a lot of times.

For some reason students don't do well on conspiracy so.  If I'm telling you that this is going to be there, that's just something you should master, right.  It's higher testable.  90% of the time it's there.

Definitely would be on your multiple choice questions with conspiracy, it's an agreement between two people.  Very generic rules.  Areas that they do like to test is the agreement so you have an agreement by conduct, or unilateral agreement.

So how we've seen it come down couple campers are mad at their counselor and decide to go steal his asthma medicine hoping that it would kill him.  The little boy camper hears about this, goes into the ram, ransacks it and lays it out for the other two to find.  So by his conduct he has a unilateral agreement for the conspiracy.  So when they do take the medicine and obviously the counselor dies all three of them can charged with the conspiracy, the two that agreed and one based on what he overheard would be a unilateral agreement.  So liability will be imposed if the defendant agrees to impose that and it's unilateral based on what he did.  And that's multistates and that's something that students don't understand.  What about a policeman, so policeman's in a bar, asking if you want to go heist a jewelry store.  Sure, why not.

Conspiracy.

I'll be charged through a conspiracy through a unilateral agreement.

With the conspiracy can you withdraw very simplistic in regards to the law, what does it say?

Once a conspiracy is entered into, so that means you show the agreements, between two or more, unlawful act, you may never withdraw from the underlying charge of conspiracy, you'll always be charged with the conspiracy.

I should say they will charge you, you've violated the law, you've committed the law with conspiracy.  The law is it does that take you away from further [Indiscernible] other criminal activity that's going to be [Indiscernible] my others conduct.  Now the majority rule, you had to effectively communicate to all co‑conspirators that you withdraw, so you can't tell one if there's 3 of you have to tell the other two, so it would have to be effectively communicated that you're no longer participating.  Under the model Penal Code.  You have abandonment of the crime and this wart it.

Again, emphasis, a withdrawal only [Indiscernible] never the conspiracy itself.

Con conspiracy never never never merge, does it.  It's independent crime its very testable.

Now, as I said earlier, if you have defendant 1 doing the act, and I'm sitting outside, how does it be imputed to me as defendant 2?  That's your where your Pinkerton's rule comes in.  So each member of the conspiracy with will be held for all further answer of and the natural consequences of the unlawful active or the unlawful act.

Okay.  So you want to make sure that you understand it.

We have a good question in a couple of weeks where people didn't see it, where again, you have defendant 1 doing an act, I'm going to impute it onto defendant 2, but when defendant 2 doesn't act I'm going go and impute it on defendant 1 if I can.  On the Pinkerton's rule based on that conspiracy, sometimes it's subtle and students miss it.  On Pinkerton's all you're asking is ‑‑ the you do not have to go back, as long as you’re [Indiscernible] with the first defendant and go reiterate the underlining crime and prove it up.  Waste of time because you've addressed you're impeding someone's action through Pinkerton's and that's natural probably result and perceivable.  Another one that comes up I've never seen it on an essay that comes up in multistates is oneness rule.  Simple rule and people bring it up, it's takes two to commit the act.  So if it takes two to do the underlining crime they can't charge you with conspiracy.

So, it can be adultery stuff like that.  So if it takes two to commit adultery, you can't charge them with conspiracy.

Okay.

Remember, conspiracy does not merge; it's independent on the crime itself and once it's complete, meeting all of the elements you can be charged with the underlining charge of conspiracy.  It's a good crime it's something you do want to know.

Third party liability such as vicarious liability, those two come up, if you have a conspiracy, unless it falters or a gray area you would never talk about a [Indiscernible] liability.  Accomplice, you can't charge with accomplice liability with conspiracy I can, so obviously if I'm the prosecutor I want to get as much wracked up against you, so if I'm going for the agreement I'm going for the conspiracy.

With an accomplice liability.

You have unlawful crime.  We have a common law where we broke it in 4, accessory before the fact.  Principle in the first degree and second degree, and accessory after the fact.  I use a generic term, establish who aids and [Indiscernible].  Oh wise if they don't tell me that forget it, kind of basically go who aids and abets.  How are you going to know that is basically someone who helps you plan out your heist for the bank I give you the map and off you go.  I'm accessory before the fact.  Or the one I've seen with the accessory after the fact, there's a [Indiscernible] that occurs you jump in my car, I didn't know you're doing the robbery and say step on it before the cops get here and I'm helping you escape from being captured so that he is on accessory after the fact.

What's important to regards to accomplice liability can I be responsible for others activity?

And as accomplish you'll be liable for the other acts which are naturally foreseeable based on their actions so there's a difference between the fact, verses after the fact.  Before the fact, if anything that comes there after you've got me, after the fact, you can't charge me with things happen prior to but everything that happened there after yes as long as it's foreseeable.  So the maintains you really see between conspiracy and your accomplice liability is your agreement.

Under conspiracy we use Pinkerton's and in accomplice we use foreseeability.

Any questions with your crimes or accomplice liability.  They are tested so I do want you to spend some time and want to know.

Murder.

Murder's been coming up on the baby bar and when you look at past baby bar questions you should see consistencies of issues coming up.  And baby bar came another issue that they tested several times, in a row or we skipped one sitting and then we tested it again so again the more I can get to look at the exams you can understand in regards to oh, okay, this is how I lay it out or this is how it comes up.

So, in regards to legal impossibility if it's legally impossible to quit the crime meaning I think it's a crime but it's not on the books then obviously, [Indiscernible] to commit the crime.  If you are relying on an attorney or advice as to this is not a violation of the law, and then legal impossibility could be an actual defense, people have a hard time with it.  It is something I would look up a multistates and play wit and then it will solidify it in your mindset so it seems [Indiscernible] just like in regards to factual impossibility.  But once you understand how it works generally, no defense, right, but then if you see some reliance or it's not a crime in the first place can you charge me more anything and then it will work as a defense.

Again, the whole principle between these two doctrines is punishing your mindset they don't want you to be thinking of [Indiscernible] activity they don't want crimes going on.  Against policy.

Murder guys, have an approach.

So one thing I see with murder, murder is the killing of human being with malice aforethought.  You should be addressing one.  But of all four are there go through all four.  So can argue intent to kill, argue to intent of bodily harm.  Depending on the facts, grab on as many of you can.

Most baby bar they didn't grab onto one.

Now, again, they just test this on the last baby bar and it's consistently repetition coming baa tock to you, I remember fluffy and all of the other tests they've been testing so students don't do a good job it they will test it again.  The results of a perp ration of inherently dangerous felony, guess what you're going be charged with the murder.  Right.  What is inherently dangerous felony?

Burglary, arson, rape, kidnapping.  And of itself so you want to break that apart.  Now, couple of problems.

No. 1:  When you see the felony murder rule at issue where is it addressed?  I address it under my malice because I had the felony murder rule so I point out it was a burglary, rape robbery, whatever it in, and then go in there and go to first treatment if the call is generic, and I haven't proved it up the burglary whatever it is, I will have to do right then and there so I have a sub issue to address to show why the felony murder rule applies the baby bar does not test this way and they'll give you a separate call for that burglary or whatever the issue is.

Okay.

But if they don't, which is long ago, you would sub issue it right then and there.

Okay.  So again, that's why it's important to look at essay questions you understand more of the puzzles of the pieces fit.  I discuss the felony murder rule under malice and then I go to first degree and point out the killing is done in the perp ration here this the dangerous felony.  So my fist degree analysis will be more succinct because I did all of my work in regards to malice, with the felony murder rule where they keep testing is usually the felonies collateral.  So the murder that occurs the felony is collateral to that murder.  Oh, so now what.  So you want to make it argument and point out that it shouldn't be imputed even though I was doing a robbery but the facts stay over here, the lady saw me robbing the bank and turned around and went across the street and got hit by a car even though he was in the crosswalk and said walk, am I guilty of that murder so they're playing with me and I have to argue even though it was in commission of robbing the back she turned around because she didn't want to be a part of it.  So you bring up both sides so it's very important to argue.

And again, how do you know?  Facts.  Without the facts there is no issue.

No, regards to causation.

Generally, not a big issue but if it does come up you have to argue so you have actually proximate cause, somebody they die, you'll know when it's an issue, because you'll see an intervening act or somebody that causes the act the death, like the one that ran over the lady in the crosswalk so I'm going to argue intervening act.  Is it foreseeable make your arguments?  With your first degree, I always go to what's an issue, so if there's really nothing and I bring up the killing of human being with specific intent with premeditation [Indiscernible] edited by the fact that he didn't have the intent, accidentally discharge of the gun so there's no specific with premeditation and get out or if I saw let's say it was based on poison, uncut cocaine that would be argument for poison I would go first degree can be shown by poison and bring up the facts to support.  I don't want to bring up the huge rule because I have to address each and every element that aren't at time for, I don't want to bring it up so they're not at issue, so you can succinct your rules that's applicable to save some time on the facts.  Another area that comes up here, some of you heard it is is it called the red vine view, some of you heard it's a special felony rule what is it?

What this is, and how you see it its very simplistic if you just keep it straight.

You have a third party that does the killings.

Not a defendant one not a defendant two, right.  None of co‑conspirator, an instant par who shoots and does the killing during the commission of crime.  Can that killing be imputed onto me?  That's called a special felony murder rule or red line rule.  Common law you're guilty, they're going to hang you.

Monolingo it has to be done by your hands.  So mono, I couldn't be charged could I.  So an example of how that I comes up.  Go rob the bank the security guard is going to be a hero, misses me and [Indiscernible].  Now they're going charge me with a homicide of the bank patron.  Well, common law I'm guilty, right?

[Indiscernible] it doesn't by my own hand, so therefore I would not be guilty.  How do you see this issue, an innocent party doing the killing?  Right.  Not one of the perpetrator, so it's not an issue really you should be able to see based on the facts.

And then of course if it's not first degree what sit second degree and move on.  Once you see first and second degrees, ask yourself is there any defense, because obviously a defense, I'm going be relieved of liability so you have your self‑defense, right?

So remember you can use [Indiscernible] to protect yourself and it can askew late to daily force if you reason believe your life being threatened, they do test this on the multistates where they give you enough facts where, oh, he didn't think his life was being threatened he left and didn't.  So self‑defense in regards to using deadly force, so it would imperfect defense and maybe mitigate it to voluntary manslaughter.  Remember common law and [Indiscernible] the model Penal Code you is the ability to retreat.  So the threat must be imminent and if you're the aggressor you the right to retreat.  So the aggressor must retreat if the threat was not deadly if it was threat of deadly force.

[Indiscernible] remember to defend another, remember majority rule step in shoes.  So whoever you're defending, they didn't have a right to be defended, oops we're in trouble.

[Indiscernible] they're basically looking to a reasonable mistake so, a reasonable person standard.  So if they came up and tried to defend this party, they're go to use the defense, because they want people to get involved and not walk by.

Crime prevention, non‑deadly force to prevent a crime.  And that is an imminent death.

Defense of property cannot use deadly force so, someone can steal your LEXUS, you cannot use deadly force.

The only time it can rise to the level of deadly force if there owns imminent of bodily harm to your being.  So if someone's trying to steal my car and I step in front of them and says I'm not going to shoot you, I can't use deadly force I need to get him out of the way and take the car.

Right.

The other defenses are intoxication, remember those are difference between voluntary and voluntary, you'll know based upon the facts.

Voluntary does negate specific intent.  Involuntary does not.

And you'll know.

All right.  They slip a Mickey in the drink now you know it's obviously involuntary.

In regards to infancy, 0 to 6, 7 to 14, 14 and above, there's presumptions.

0 to 6 inclusive that someone up to the age of 6 they can't commit a crime they don't know what they're doing.  7 to 14 is rebuttable, where they rebut where they do have ability to commit the crime.

Infancy, will be on your multistates so you do want to know your rules.

They do play with you with the language if you see insanity on a essay, you must address all four.  Why?  You will never know what jurisdiction you're in, so you have to go through all four.

You have the irresistible impulse, defendant did not have the ability to control his contract.  So my mental defect is Orr coming my free will.

You will enact the substantial capacity to conform your acts to the law.

You have the [Indiscernible] again do the mental defect, and then [Indiscernible] and due to mental defect the defendant did not know what he was doing was wrong.  So the defendant did not know the nature and the quality of his actions and I do not know the actors wrongful.

So, again if you notice all four have what in common in.

Due to the mental defect.

Right.  So that's what has to be causing your wrong doing and you know based on the facts.  So in essence if I do have the defense of insanity and they tell you the defendant basically, has delusions, right, and then my landlord comes to me and says, you don't pay your rent or I'm evicting you, and pick up a bat and hit him there's facts I knew what I was doing.

If I reply what I'm sorry, the facts kind of help you in regard to making those arguments.  Now remember once you find murder first or second degree, you can show justification where you try to mitigate to voluntary manslaughter.  Voluntary manslaughter comes up two ways you have your [Indiscernible] of provocation, your loss of mental equilibrium within sufficient time to cool or imperfect defense.

Notice I said imperfect defense, a lot of people get nah their minds that it has to bin imperfect self‑defense.  So if I'm arguing defense of others and I have a right to use it I can use that to mitigate to voluntary manslaughter or defense of property or crime prevention, any of these will allow me to mitigation to imperfect defense to mitigation to voluntary manslaughter as long as I had a good faith right to try to argue that defense.

So in essence if I'm robbing a bank and I'm fleeing and the police officer comes on the scene and shoots at me and I shoot back I can't argue self‑defense, if I try to mitigate it to voluntary manslaughter I didn't have a right to use it as self‑defense because I'm the wrongdoer so you'll know based on the facts.  Pinkerton want to make sure you understand on the multistates you see the terminology manslaughter.  It is your job to determine if it's voluntary manslaughter or involuntary they will never tell you which one it is.

Involuntary is unintentional killing out malice it's criminal negligence standard or misdemeanor manslaughter rule so a manslaughter happened while a [Indiscernible] that you were perpetrating.

Another problem students have a trouble with is [Indiscernible].  So I tell you I'm driving home tonight and I'm driving is hundred miles an hour in a school zone and I hit a child am I guilty of second degree or murder or involuntary manslaughter?

Actually right.  I told you I'm drive home tonight.  Kids shouldn't be in school.  So that would be involuntary manslaughter even though I'm driving is hundred miles an hour, if I tell you it's at lunchtime and then the same facts I hit a child.  Oh, that must likely be murder, that's when children are getting out of kindergarten or oat getting out of schools so base odd on the facts that would be murder 2.  So look at the facts they like to use the one that people are celebrating Fourth of July and they shoot a gun in the air.  Is it is a populated area.  Murder 2 verses if it's isolated area, so facts will dictate for that, so you have to pay attention to that and you know which way to jump.  That's basically your homicides so you're going to start off with regards to your murder, causation, type it first or second degree, look at your defenses see if we can mitigate to voluntary manslaughter or do we have issue of involuntary manslaughter.  That's your set up so you should be able to write a strong murder examination.  Look at some previous baby bars, murders testable and see how it's set up, see how you talk about it and lay it out.  You're going to see consistency, that you test the issue over and over the same way and once you have it down, ha they can't trick you anymore because you know how to do I.  So you have it mastered, it's important.

Fifth crime is very testable, students don't do well on these.  Why?  Well, first of all I'll tell you a little mnemonic called pit.  PITT.  Whenever I see death crimes besides marking up my fact patterns I say what did the defendant get here did they get possession?  So was it custody or control?  That they did obtain the title and then I look at the time.  Because transferred intent is not as broad as it is in torts, but it does work for the left [Indiscernible] what will transfer back in time.  So that's where they can mess you up so you have to understand how those work.  So you have interest, possession, title and time.

So you have [Indiscernible].  All elements must exist in order to find what a larceny so if I borrow something from you, right, you and give it to me, and then I know, as soon as I leave the house, ha ha I'm going to keep it.

Would that be embezzlement or larceny?  And see with can transfer the intent pack in time that would be actual larceny.

You have larceny by trick which is same thing as larceny but you obtain it by tricky, fraud some representation of a past or present fact.

Right.  Past or present it can't be future.  False pretenses you obtain the property by false representation, you get title.  Right.  So you obtain the actually title.

Embezzlement it's Is appropriation of personal property or another.  Where you've been rightfully entrusted with that property.  Now with the larceny, larceny by false pretenses, you're going be aware of the transfer intent doctrine so that's the four they're applicable.

Robbery is [Indiscernible] intimidation.  Remember with robbery, I notice a lot of people put robberies a larceny with a [Indiscernible] intimidation, problem with that, in your analysis on the essay you don't break apart your elements.  And you're going to miss with which you're testing so, give me the hard and fast rule.  The trust and taking or carrying away with a specific intent to [Indiscernible] because you need to prove all of those out.  In order to support that you have what?

A robbery.

Right.  So these important.

So you do want to break that apart and go through it.  Now let’s give you some examples of how this comes up.

A prime example of how they test is I go out to dinner with my boss he drops his wallet on the way to the bathroom, I pick it up.  At that point I have a right to pick it up, sure I did.  Right and then at that point I decide to what?

Hm.  Should I get in the back or keep it?

Right.

So let’s say I decide I give him his wallet.  Have I committed a crime?

So I have committed a crime.  Again.  In regards to embezzlement I had the right to be entrusted because it was found property and did have the intent to keep it but I changed my mind.  But once all of the elements are satisfied guess what the crime's there.

Right.  You can't undo it.

Another prime example is [Indiscernible] money out of the cash register, I spend it and bring money back and put it back in.

Have I committed a crime?  Absolutely.

Even if it's the same money I stole.  It doesn't matter.

If all of the elements exist at the same time the crimes done you've committed it so you can't undo it.  Can you.

In other ways with regards to your false pretenses so another area they test with false pretenses did you obtain title so if I go into Macy's department store I see a dress and like and I think ‑‑ but it's too expensive and I take a tag out of bun dress and put on the dress I like, here's a $100 dress and I'm getting it for $29, I pay for it and put it on the charge card.  It doesn't the best and off I went did I commit a crime?  Absolutely.

What crime did I commit?  Actually just committed false pretenses because I obtain title to that dress that belonged to Macy’s by a false reputation of changing the price tags so that would be false pretenses.  We want to understand how these theft crimes work because that's going to help you to choose the best answer choice.  Put all that [Indiscernible] book, and pull out the theft crimes and start working them and understanding the difference between them.

Because once you master that and understand, oh, I see why its title verse this is just possession I get it.

And then again they can't trick you.

Right.  So that's something you have to master.

So I don't second guess myself.

[Indiscernible] stolen property comes up on the baby bar and the essays with this crime you receive stolen property but you have to have knowledge.  So subjective intent, the defendant needs to know it's stolen.  So I can be stupid and the back of someone's van buy a TV, well, I didn't know, right.  So as long as really didn't know, I didn't receive stolen property you can't charge me with it.  So even though a normal person, you don't find things in the back of the van, it's subjective.  Burglary is very testable.

Remember the burglary you're going to go through common law first.  It was on the baby bar most people missed the issue.

Common law burglary breaking and entering, dwelling house of another [Indiscernible].

Break apart those elements and go through, one thing I can tell you, which most of us never put in our [Indiscernible] is specific intent to commit a felony there in or a larceny.  So if you see how the intent the time of entry to commit a larceny that would be a burglary so a lot of people don't know that rule but that works for common law.  Had the intent at the time of entry, so if I basically let's say I'm driving down the streets in my car breaks down and there's a snow blizzard so I see cabin and no one is down there, and so I break in and get inside.  Have I done anything yet but not really I see 50 bucks sitting on the desk and I take it have I committed a burglary?

No.

Why?  Because I didn't have the specific intent to commit a crime or a felony there in at common law at the time of entry.

So, all of the elements must be exist.  So that's why I told you first thing in the lecture is what do the facts support the crime?  Make sure you break apart each and every element and make sure they're satisfied based on the facts, because you're going have one that's tested, right?  And see if it's arguable, play with you especially on the essays because they know we have a tendency to not what go through them.  We look for the obvious and leave, we can't do that we have to break it apart.  Obviously if you have a common law burglary and it fails you're going to go to modern which is a [Indiscernible] structure, to commit a crime so it's robber.  If you go to a store that's open to the public with intent to steal something would that be a modern law burglar, yes it is.

[Indiscernible] they don't want you there so you enter [Indiscernible].

Arson's another one that comes up on the multistates a lot.  Remember it's a malicious dwelling of another.  It has to be a common law house of another.

So you can't burn down your own house and be arson, you can could be charged with insurance company, but not with arson.  There's a charring and burning of the actual structure.  Because it has to be a burning so if they told you what they do sometimes a multistates, and the walls were all blackened, that's a good indication there was no burning of the dwelling of the structure.

So, most likely there's no what?

There is no arson is there?

Well if you borrow money entrusted to you, so if you say, I take out a loan, if you go up to ask for a loan and basically return the same amount the next day I haven't committed anything if I borrow money without you knowing, right, and then I go return it the next day I've commit add larceny.  If aisle ever entrusted with anything, that most likely is going be what so if you go possession, title time, you've obtained position lawfully but if I form the intent to keep the property, so for cashier example, they like to test that one, if I'm a cashier and I take money from a customer and open the cash register and put it into the cash register and shut the drawer, no one's looking it to open it back up and take it that's a larceny because I'm not entrusted with what?

That money.

Verses if I take the customer's money and at the same time simultaneously slip it into my pocket that would be embezzlement you have to look at the time frame and look to the authority.  So they test that one that's something you need to know.

Other crimes, do they come up every once in a while.  But not allot.

Kidnapping, false imprisonment.  Battery, rape.

That's pretty much it.  Statutory rape.  Which is strict liability.  It's interesting because one of these questions, people talk about conversion, it's like conversion that's not my checklist.  I guess you can say, in regards to conversion for a crime, but if it's not your checklist you're most likely talking about the wrong crime is go back and look, is it larceny, is it false pretenses you to go back and figure out by your checklist because if you're talking about conversion you're looking for common law, shift it into torts the reader doesn't understand as to what you're trying to communicate so you want to pay attention your checklist that's going to help you identify issues and sub issues, so that's if you're seeing something, like wait a minute where am I, like on the last baby bar people are seeing defenses of contributory negligence, no it can't be here, it doesn't make sense and how they're arguing is approximately cause arguments.

So they didn't pinpoint it as to what am I addressing here.

It's not a contributor negligent issue that's where your tools are going to help you.  So if I use my tools to help me, I'm going to write it correctly verses incorrectly not get any value or credit that's kind of frustrating because if I think I know it and I'm not communicating I'm going be very up stet because I don't want to do this again, it takes a lot of time and preparation.  Now what I call your junk category, kidnapping, false imprisonment, assault, battery and rape, etc.  If you see murder don't talk assault and battery it's a waste of time.  A statutory rape, you're dead, there's no way out of it.  Break it apart and go through it.

See, if regards to even if you return the funds that the point in time when I took the money and put it in my pocket I had the term to [Indiscernible] whether it was 30 seconds or 10 hours, right, so if you had the intent and then oops I'm going to put it back, you still committed the larceny.

Right.  And they do tell you that in the multistates a lot of times the person changes their minds and it's spontaneous almost.  So what you look at is all of the elements.  And if all of the elements have been satisfied I've got you.

Sorry.

Now, if I did see that on an essay, I would bring up the other side of the argument saying wait a minute she put it back, so she didn't have the intent because she changed her mind.  However the prosecution and they're going to make the argument at the point of taking it, yeah you do did.  But I'm going to let the reader know, even though it's going to fail, I understand that's the element that you put at issue.

Right.

Why?

Well, maybe the prosecution is not bright and you want to counter argue.  They want you to see if you understand where a arguments lie.

Address it even though it's going fail because the facts are yelling at you, you bring it up and then show the other argument as to why it fails you need to bring it up they want to see your thinking your logic.

Very very important.

Other defenses mistake fact, mistake of law.

So it's a very similar to what factual impossibility.  They're so identical, they don't care what you call it and do, so if you said it was a mistake of fact under attempt verses factual and probabilities they're going to give you your credit.

There's so much identical is why.  Okay.  So basically, again, if the facts as you believe them to be, would make your act not a crime it's not a crime.  Verses facts believe would make it a crime, guess what, not a defense for you.  Or punishing.

Duress, students like to bring this up a lot.  Duress is the threat of imminent harm to you or a close family member.  It can't be how they tested several times lately.

[Indiscernible].

Loan shark, great, they want my money, putting me in a lot of stress here so I decide to rob a bank that's not how it duress works.  You have to see how I'm being threaten or my family is being threatened, then you can bring up the duress, but at that point, duress is never a defense to murder.  So obviously they don't want you to take the life for what.

So it's never defense to murder.

Consent is very rare, the willingness of the act to occur, but if you look at consent the you go back to all of your elements of your crimes, trespatory taking, oh, if you consent it's not trespatory, so you've got to be very careful with that defense, so a lot of times it goes to one of the elements that's encountering it so if I say yes you may steal my fur coat and sell it.  Although you didn't know it was mine, and you go steal it, you're being charged with larceny, it wasn't trespatory taking.  Well if I said you could do it which a form of consent, it wasn't trespatory so, a lot of people will find the crime and say consent, not really, it doesn't trespatory.

That does come up on the multistates a lot with regards to there's one out there in regards to the woman talking to her friends telling her how he's in the need of money and she says why don't you steal the expensive coat and he was just kidding so did she commit an actual larceny any and go through your elements.

Entrapment that's not come up in a long time.

With entrapment you have two views and if you see it on an essay you have to talk about both because they won't tell you which jurisdiction you your pre‑disposition, and you have your objective which is police activity.

Pre‑disposition, subjective and obvious if you have a past criminal history and what history was and your ability of what you've done criminally.

Verses objective you're looking to the police activity would a reasonable person [Indiscernible] and commit add criminal act based on what the policeman told you to have done.

[Indiscernible] defense, a mental impairment showing you lack the mens rea to commit the crime.

So right if I see insanity I'm talking about the four insanities and diminish capacity which is a small may tort, so very important.  The other thing I want you to remember in criminal law is they can give you a statute on the exam.

If they give you a statute on the exam No. 1, you to dissect that statute and see what you need to support factually to show violation of that statue.  So a lot of times a statute will give you familiar language and sometimes it doesn't.  Well malice can be shown impliedly by and they give you some factors how it can be somehow impliedly.  But you to use the rule and look to the language they're giving you and apply that.

A hot of students see statutes on the exam and they don't apply them.  Why?

If they give you a statute you need to apply it that's your rule of law now, that's what you're basically going to break apart and see if it's pursuant to the facts so grow see a statute on the exam it must be amide you can't ignore it.

Okay.

No. 2, the other thing I want you to watch out is the call of the question, what is the call asking you, if it's a general call should be convicted of murder or a lesser offense.

So I'm thinking with murder, with malice, causation, first, second degree, mitigation with regards to your voluntary manslaughter.  Is there any lesser included offense, does that mean battery?  No.

What that means is that you need to look to voluntary or involuntary manslaughter and see if it support with the facts so when they ask you for murder or lesser included offense they're looking for manslaughter, so if you can voluntary or involuntary manslaughter issue based on upon the facts.  So drive is hundred miles tonight to a school zone you go through murder show do I have intent to kill?  No.  It would be want and reckless conduct.  Murder in the first degree?  No.  Murder in the second degree, I look to see it's a murder call, if I second degree lesser included defense could they charge me with involuntary manslaughter.  So yes, you go based upon the facts they could charge me with involuntary manslaughter because my conduct was more criminal negligent based on the facts so that's a how I would get there.

If it's a specific call, make sure you follow it.  So can Jim my can charged with burglary or robbery.

I talk through the robbery and go through it.  The oh thing I would be weary after did Jimmy do the actions because if not, I have to know imputed on through to through Pinkerton but that's a specific call I have two issues [Indiscernible] I don't go to which one of the facts support and let's talk about the robbery.

So when it has that [Indiscernible] I still have to do both in kind of like show my work, you have to show your work and how you got there and show where it falters.

Right?  So that's very very important you want to make sure that you do follow the call of the question.  Crimes is very elemental.  Not a hard subject matter, a lot of people take crimes in what we call summer school class, 8 weeks everything you want to know about criminal law.  You do need to know your nuances, merger when it applies, if it's title being transferred verses actual position because they're going to play with you with that and they want to see if you know it and understand the concept.  How do you get better at it?  Practice.  I want you to grab out the multistates and understanding what is possession verses title being transferred so you know how the game works and crim law is one of the lowest on the multistates.  It's not a hard concept but students don't take the time to learn how it's tested that's where they get you.  Play with it it's very important.  The other thing I want to point out is I'm seeing consistency for the last 5, 6, 7 years and this should help you guys that the baby bar testing the same issues, over and other and over.  Every exam the last couple of exams I can pinpoint other two exams that come down the pike, what does that it mean I should be looking at the previous exams start from the most previously and work your way backward and understand do I see the felony murder rule.  How do I see proximate cause for torts.  How do I withdrawal issue for conspiracy they're testing these consistency other and over.  Intentional torts has come up quite a bit in regards to torts.

Negligence in intentional torts or [Indiscernible] torts and defamation they've been consistent.  Products liability.  So why shouldn't I know those.  Get a hold of the essay questions they're up on the baby bar or the California bar website under the baby bar questions too.  And understand how these concepts tested there's no reason why you shouldn't do that so you pass this exam.  You'll know it then and understand it.

If they give you curve ball which I feel they did for one of the calls, they didn't catch it, the person who didn't wrote the exam, people don't understand what you're asking, then you go with it and do the best you can, but that's very rare so this last baby bar that we'll go over in a couple of weeks there's not one issue there that you should not have known, why are students doing poorly?  They're not preparing they're not going through the previous exams and understanding how they're tested.  And I'm sorry that's what we call do.  We're studying for the bar, we went through all 200 bar questions that we can get a hold of and understand how they test, I call a form of brainwashing I want to know what they want me to write.  The only way to look at what they're giving out there and looking at the answer this is what they want.

Basically I need to conform to what the cam examiners are looking for that's so important.  Does anybody have any questions at this time?

Now at this point, you should be sent an essay question in crim law and 33 multichoice questions, I want you to looking a.m. at them and doing them, I hope you're liking the multiple States that you're liking every day and I hope you're seeing a difference in regard to why A is better than B, hope you're looking at that and I hope you're doing them.  Now we're doing 10 a day currently that you should be looking at.  Very very important.

All right so next week we'll go over the crim law essay question, send it to me so I can look at where our weaknesses are.

I had one guy e‑mail me and let me know the weaknesses, let me know.  So we can talk about it so you can go if n there and pass, if you don't understand why is A better than B, I don't get it you're going to go to in in the same problem, unless we break it apart.  If you have any questions at any time please feel to send me an e‑mail.

Again, the only way to what succeed on this is by doing.  So the more exams and multiple choice I can get you to look at, that the concepts why it's there, based on the facts then you're going to do well on examination.  I will talk to you guys next week.  Good night.   
