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>>INSTRUCTOR:  Good evening everybody we'll be starting in approximately 2 minutes.

>>INSTRUCTOR:  Good evening we'll be starting approximately 1 minute if you can make sure you have the crim law essay questions, plus the multiply choice questions that will be our primary focus for the lecture.  We'll start in approximately 1 minute.  Thank you.

Welcome to tonight's mini-series.

Remember these sessions are recorded fur your convenience so if you're unable to attend, they're available on Taft website and the student section and go to the WebEx seminars and click on a particular class you would like.  Let's take a look at that's say question, you should all be [Indiscernible] by now.  The first thing is we're going to do is read the call of many he Q remember on the baby bar you're not told if it's crim law or contracts or tort essay question, so reading the call is going to help you, narrow down to the subject matter being tested so that's a good place to start.

Once you know the subject matter that's being tested that would highly recommend you write out your checklist that's going to help you twofold, get your ready for the subject matter and two, getting familiar with an examination helps us [Indiscernible].  See more as to what they're looking for in the fact pattern.  All right let's go to call of the question.

With what crimes if any can Angela... (Reading).

So at this point on my scratch paper I would write out my checklist in regards to my crimes, the order of your checklist so make sure you look for them based on the facts.  Now this call tells me a couple of things No. 1 it says crimes so I know there's two or more.  So if I just saw one particular crime here, if I didn't answer the call, I probably made a mistake.  Now it also has three parties, Angela, Brian and Carter.  Don't like when they do that to me, because that means there's something different between them.  If they do two, Angela and Brian and they're acting in concert, I don't have to find different amongst them but when I see 3 I know there's got to be something different between them.  Such as one did the act and the other didn't so maybe I'm imputing it onto them, so something has to be different.  If you look at the call, it says reasonably be charged.  So what they the examiners are telling you, blowing up if there are facts to support the element but it doesn't mean it's going to succeed that you would bring it up and if it doesn't succeed, tell them why where it fails based on the element and go forward.  But by the word, reasonably charged that opens it up that is language two that you want to look for the multiply choice questions.

Because reasonably would be charged verses convicted or a lot of times if you notice on the multistates it says what is the defendant's best argument to get off liability right we're looking at it a little bit differently, we're looking for a way that tort or whatever crime to do what?  Fail, based on the facts.  So that is something again you need to always pay attention to in order to answer the call and obviously get the correct answer choice for MBE and then it says what defenses?  Two or more.  Right.

So what defenses?  Remember defenses can mean true defenses as we know them.

Self‑defense.

Defense of other, crime prevention, right.

Or it could be counter arguments to a particular issue that's raised.

Such as withdrawal for conspiracy so, the facts will dictate and tell me, but I know I have to have at least what in two or me so that's important for you to understand your call.  The other thing if you did this exam that you should have noticed that wasn't very comfortable they put Angela first.  Don't like to do Angela first, right because she's not the one doing the wrong activity here, but you have to take the call in that order so the first person you're going to take is the state verses Angela and then the state verses Brian and the state verses Carter you to take in that chronological order because that's what they're looking for based on how they laid out the call of the question otherwise if the crimes of any party you can take it any way you want it.  But I would take it chronological order and what goes first.  When the call dictates, you want to follow the call.  Very important.

If you have any questions in the meantime please let me know, I'll help you anyway I can.

Look at the essay itself.

Angela, Brian and Carter were all at Angela's house comma drinking beer.

Now, remember the call did say what?

Defenses.  So since they're drinking beer I'm probably going to pull out intoxication.  Do you remember in the lecture whenever you see intoxication it was another issue for defense can bring up.

Remember diminished capacity.  So when I see voluntary intoxication, I think diminished capacity as well.  So I two right off of the bat based on drinking beer.

Now since they wanted to, so they wanted, right, to order a pizza and have it delivered.

Don't see a problem there, normal.

But they did not have enough money to pay for it.

So, obviously, they want to order pizza and they do know they have knowledge, they don't have enough money to pay for it and that can come in multiply play ways, you have knowledge, you can't pay it that's a crime, but that also tells me that if you're aware you have not enough money how intoxicated are you really?  Not very that's a counter argument you can take when you go to defense for intoxication, they're aware they had knowledge.

Carter suggested they order the pizza and grab frit the pizza delivery person without paying so we read the whole sentence and now go back and dissect it.

Well, if you read it and stop at the and, I think you'll reflect and see another issue.

So when Carter suggested they order the pizza stopped, what is that?

See so if I get you to break it apart by the punctuation the and and the ors and use your checklist you'll see more issues and this is an issue most students miss this is solicitation.  So I'm suggesting to Angela and Brian and let's grab it and not pay for it. He's enticing to commit an unlawful act.  So go back and reflect it and so you understand and pick up that additional issue based on the facts, okay.  Very very important.

And again your answer or ours I really want you to be looking at that.

And then it further says, and grab it from the pizza delivery person without paying so if I grab something from the pizza delivery person without paying what is that?  Wouldn't that be a form of larceny and I'm also thinking it could be a form of robbery.

If there's force.

Right.

Depending on how you grab it that would be two issues I'm pulling out there at this point.

Brian told Angela to call the pizza parlor.

Okay.  So now remember, we've got Carter suggesting now Brian is telling Angela calling the pizza parlor.

She knows they don't have money to pay for it.  So she did order the pizza, knowing she could not pay for it.  So when Brian told her to call and she did she just what agreed that's an agreement by on her conduct isn't it?  And that's why the examiners give you the fact knowing she could not pay for it, she has the specific intent to commit a lawful act.  Very important to your language.  First if they changed, thinking they probably didn't have the money they just didn't tell her, now we have an arrangement the facts raise the issue and I need you paying attention to that and reflecting it on it so you pick that up.  Not only identifying issues but the issues with the actual elements of the crime in this case as to what's being charged right.  So we have a conspiracy, we have an issue in regards to conspiracy based upon the what is there an agreement, all she did was pick up the phone and call but by her conduct and knowing the fact that they could not pay for it and they those to do what unlawful act very important.  Now it says Brian and Carter waited outside of the house, okay, what does that mean?

So at this point Angela, Brian and Carter drinking they know they don't have enough money for the pizza, they order the pizza anyway and now they're waiting outside for the pizza delivery person so they're what agreeing based on their conduct and obviously are agreeing to what?

Take the pizza so they have the intent, specific intent.

So in reflecting on paragraph No. 1 we have quite a bit we have the issue regards to solicitation?

Right.  We have an issue of conspiracy and we have the formation as to a larceny verses a robbery don't we.

Look at the second paragraph.

When the delivery person arrived with the pizza, Carter pulled a gun out of his jacket pocket.  Period stop right there.  So someone's ordering a pizza and they pull out a gun, what's coming to mind?  Robbery.  It's going to be by force, it doesn't mean you shoot at me or threaten me, the fact to that you have a gun and point it at me that's enough for a threat.  Brian had no idea Carter was carrying a gun.

Why is that there?

I didn't know our agreement was to just take the pizza and run, we discuss about having guns and I didn't know he had one.  Remember Pinkerton's, so under Pinkerton’s Rule you're responsible for what?  Anything foreseeable and right there they gave it to you, as to what counter argument there saying hey I couldn't foresee this because I didn't know.

Now, we know it's not going to fly right, it is an argument that you do need to bring it up and let the examiner see we have a problem with this element.  That's how you get your point value and that's why it's so important for you to understand the facts and reflect on it so you can see the arguments.  What generally happens so we're so petrified of the timing we read these too quickly and don't reflect on it at all?  Examiners can't give us the points we deserve because we don't know.  So important for you to break it apart and understand that this.  So very very important.

So Brian had no idea Carter was carrying a gun, all of those facts are going to argue and show negate to his responsibility under the Pinkerton’s Rule.  Now Carter fired the weapon into the delivery person's vehicle, but did not hit anybody, I think that's one sentence I didn't like it myself, but people kind of ignore, but if you've got a gun and you see a pizza delivery person.  Where is this person?  They didn't give you any facts.  Is he in the vehicle?  He or she out of the vehicle?  That would bring an issue as to attempt.  Why are you firing?

Remember with an attempt we can see it differently, attempted murder, person's the vehicle we don't know.  Attempted in regard to this point trying to use force for the robbery it doesn't matter why, because with intent you're focusing on the elements of the attempt itself.

So the specific intent.  Substantial step, apparent available, [Indiscernible] verses perpetration, you do not focus on the underlying elements of the robbery or murder, whatever the attempted murder or robbery, whatever you focus on the elements of the attempt.  So again if you saw it a little bit differently you still should have picked up what?  The attempted.

The examiners don't put a full sentence that means nothing.  It either rays an issue or goes to a counter argument it goes to regards to your examination so I want you to look at that if you see you're leaving out not using a full sentence of fact go back.  And look and see if you can plug it somewhere into that checklist to help you identify the issue.

Okay.

Now Carter told Brian to grab the pizza and run.  So now again, I'm a visual person, if you're going in just giving the imagery, right, he shoots the gun in the person's vehicle tells him to what?

Go grab the pizza and run, so again that's a form of what?

Force, fear, intimidation, by the act of shooting a gun, it's a robbery you're going to argue.  Isn't it?

Now it says, Brian was shot by Carter's actions and stop there.  So if I'm shocked.

What are you thinking?  I'm thinking Bambi in the headlights, shocked.

I just ‑‑ I can't believe this is going on.  So I'm immobile right?

And it says and did not move.

Carter turned the gun, very important.  On Brian and told him again to grab the pizza and run.  So now I've good a gun pointed on me.

What is that telling me?  Someone's pointing a gun I'm going to react so he has an argument of duress, what other choice did I have?

Right?  I didn't think it was going to go this far, I didn't know he had a gun, and now she's pointing at me and telling me to grab the pizza and run, I'm in shock, what am I supposed to do?  It doesn't mean it's going to succeed but it's an argument based on the facts.  If you read the facts, you notice how he went from he pulled out a gun to he fired a weapon to back to he pulled out a gun.

See there's a subtle in that because they're trying not to get you focus on the facts, so we went from a weapon to a gun.  With a weapon and firing it into person's vehicle that raised your attempt.  So they do change the verbiage although it has the same meaning, hopefully to get something by you, so you want to focus it, break it apart very very important.

Now it says Brian grabbed the pizza and Carter and Brian fled the scene.  When he grabbed the pizza, what did he commit?

Robbery is complete verse it is larceny.

Brian and Carter return to Angela's house through the back door and all of them ate the pizza, this one that most students didn't see, so Angela knows obviously they're plan that they order the pizza they didn't have money to pay for it.  They waited outside to grab it from the delivery person and come back and eating it.  So what crime is she committing?

Receiving a stolen property.

Right?

She has knowledge that it's stolen doesn't she?

So remember receiving stolen property is objective or subjective its subjective isn't it?  So regard to the facts that would raise a crime against Angela for receiving a stolen property.  Further it says that the later the police arrested Angela Brian and Carter now we're look agent what crimes.  Now again you have to do Angela first, why?

Call of the question.

Right?  They put her first, don't like it because she didn't do as much did she.  As did Carter and not as much as Brian, but again, we have to take in that chronological order.  Since this call's not numbered like a 1 and a 2 you do need to watch it if it is.  I will do a crime if I find that it's arguable or your absolutely going to be convicted then I will go through any applicable defenses if I find it's absolute not guilty it's just impossible I would not go through the dense at that point.

So whenever I find a crime and it's arguable or victim I'd will go through the defense.  Verses if the call says No. 1 crimes and then there's call as to what defenses which was on the last baby bar, you're stuck, I have to take in that order whether I like it or No. and sometimes trust me what you're see in the last baby bar, didn't like it at all it made it hard to argue.  Made some redundancies.  So let's look at the first lawsuit.  Point it out to reader always use your [Indiscernible] and let the reader know you're at.  If there's no doubt, they're not giving you the benefit.  But if you have a head note of an issue and kind of arguing and you know, I'm not sure if you really knows it but I can tell by the head note he has the right crime.  They will give you something, but if you don't have anything and they won't give you anything.

What I bring up in chronological order is her conduct of calling and ordering the pizza.  So that would be a conspiracy.

Remember, the first two pages, I know it's hard to do, remember doing it myself on the bar exam.  You've got to be very strong.

You have to have good strong rules.

You've got good form, good presentation, and good analysis.

Because this is where we're making the determination it's kind of like first impression, right it's very important.

So, I want to make a good first impression to this reader, look I'm a law student I do understand the law I have good analytical skills I should be passing, because after 35 minutes, 40 minutes into that hour go, I'm getting a little bit more curt because of the time.  But if I start off strong and let them know I have that ability then they're going to allow me some allowance verses if I start off weak all the way through no way.  Because they don't know I understand.

Right.  Because I didn't show them I had the ability.  It's about all how you show very very important.  So we're going to go through state verses Angela.

First issue here which is conspiracy.

Okay.

Conspiracy remember is an agreement between two or more to commit an unlawful act.  So let's see what we can pull out factual wise.

Angela, Brian and Carter were all drinking beer and wanted to order pizza.  No they told you they wanted to order but didn't have enough money.

So, once cart erythromycin suggested they order the pizza and grab it without paying for it, right, and then she did call based on Brian asking her, telling her to call the pizza parlor and she did the act of calling the pizza parlor that you would that equate to an agreement?  Evident by her knowledge.  Knowing we don't have enough money for the pizza, knowing we'll grab it pursuant to not paying for it and calling for that pizzas shows I made an agreement.

Right?  Between Brian and Carter to what?

Commit a lawful act.  Taking the pizza without paying for it which would be a form of this point of larceny.

Right?  And again you have Brian, Angela and Carter so we have the two or more.  So based on the facts we have the agreements between Angela, Brian and Carter the unlawful acts, grab the pizza which i.e. which is a larceny.

What elements should I spend with a conspiracy, the agreements, the two or more unlawful act?

Pretty much gave me everything except for the agreement, they're playing with me a little bit on that that based on the conduct.

And let the reader know I understand.

That she had this knowledge, he suggested, Brian told her to call, she did, and by her conduct there was an agreement and let the reader know I understand that that's what's being tested right?  Doesn't take that much longer.  Does she have a defense?

All I did tell you based on the facts she's drinking beer so I bring up intoxication so you have a voluntary intoxication or involuntary, so you have to understand the distinction between the two.  Voluntary intoxication, only negates specific intent, so there a difference between voluntary and I voluntary.  Right.  So voluntary only negates specific intent.  Of the so what she's trying to argue here, she's still intoxicated, right?  That it negated her mens rea, the specific intent.

Now, let's go back and look at the facts and does she have an argument.  They weren't arguing the facts to stipulate that.  However they decide to order the pizza and didn't have enough money and of course being aware we didn't have enough money what did she do?  She went and ordered the pizza knowing that Brian and Carter were going to snatch it without paying it for it.  Do we have enough facts to show she is really is forming the mens rea to specific intent to commit an unlawful act and there's a strong facts.  Let's look at the other side is there a argument she doesn't know what she's doing.  Alcohol does impair your thinking, based on the facts she didn't know she was aware to not have money.  I don't think it impaired her.  You make reasonable inferences based on the facts.  And let the reader know, you can analyze.  Based on these facts, intoxication is not going be a defense.  You could bring up diminished capacity, remember it's a small minority.  And with a small minority you're unaware of your actions, but yet again she knew and made the phone call and ate the pizza.  So we've got Angela charged with a conspiracy and intoxication or diminished capacity are not a valid defense.  Now what?  We have some other crimes other than the receiving stolen property that she didn't commit.  We have the issue in regards to what?

Attempted murder when she shot into the delivery person's van, we have robbery by the gun, we have larceny, so what do I do with these?

Well at this point, I'm going to let the reader know we have an issue with Pinkerton's liability, and infra because I can't talk about those crimes now, based on the call.

Because Angela didn't do it right?  So this is what make it is call a little bit more difficult for students because you're taking it out of order I would rather talk about the crimes than imputed on it.  Can't do it.  Based on coconspirator liability.  Naturally perceivable in further answer of the actual conspiracy, the s the attempted murder the first one you grab of the pizza delivery person is in furtherance, is it a natural probably result of the conspiracy, she's going to argue, grab the pizza and run out paying for it.  No one discussed a gun.  Nobody discussed shooting at anybody, so she's going to going non‑foreseeable.  But it is foreseeable if you grab a pizza without paying for it that there might be force obtain the pizza itself so you want to argue both sides.  I don't care how you conclude as long as you support it with facts in your argument but you want to look to both sides so there's a good argument so if the pizza delivery person didn't allow to grab the pizza and she's forced to main that I know that property would I do something in furtherance to get it.

Would she be charged with the attempt or not.  But you want them to let them know the attempted crime would be [Indiscernible] because you're looking at the foreseeable, natural results under this point.  That's under Pinkerton's I know with you bringing up Wharton's Rule.  It doesn't belong here.  Wharton's Rule means you can't charge me with a conspiracy because it takes two or more with the okay.  Is it tested, no I've never really seen it on an essay because there's only limited crimes.  Bigamy, that couldn't be conspiracy, so if you're seeing Wharton's you probably barking up the wrong tree I don't want to see it on your exam what you're focusing on is Pinkerton's, your inputting the conduct of a co‑felon of another who didn't do the act.  Angela is at the house doing what these other acts.  What about the robbery?  Because they pulled out the gun and did shoot in the delivery person's vehicle, there's a good argument that her robbery's being committed here.  So, again, is this a natural probably foreseeable result of the conspiracy and make your argument they said it would grab it but can she see some type of force, and that would probably be yes, since our goal was to what?  We wanted that pizza and we agreed all three of us we would grab it without paying for it.  So some force could be used.

Right?  Doesn't have to be daily force could be force of another which would be the pizza in this case.  Same for larceny, she agreed is a natural probably foreseeable result of the conspiracy that a larceny could occur to obtain the pizza and yes it is, so therefore under Pinkerton's you can charge her with a robbery as well as the what larceny.

Okay, everybody with me so far?  The last crime I would input or basically talk about with her independently, would be receiving stolen property.  Remember receiving stolen property is where the defendant receiving property knowing it's stolen.  This is a very subtle issue it has popped up here and there on the baby bar, something you should be looking for, the key thing there and it does come up on the multistates is subjective.

Right.  It's got to be the knowledge of that defendant, the party, so a will would have to be aware.  So if you and I knew and she didn't because she's an idiot.  It doesn't matter.  It's subjective.  So to be receiving of stolen property it's based upon the defendant's knowledge.  So Brian grabbed the pizza and fled and Brian and Carter went back to eat the pizza, she knew.  We had an agreement, we were go going to order the pizza and you were go the grab it without paying for it so I knew it was stolen so Angela is aware of the pizza and how it was obtained so she will be charged and guilty of receiving stolen property.

Simple.

Huh?

Right.  But there's a lot of good issues there in regards to Angela.  We did talk about crimes.  We talked about in regards to what?

Conspiracy.

We talked about imputing the attempt the robbery and the larceny onto her as well as receiving stolen property, there's 5 crimes there.

Intoxication, diminished capacity, had a counter argument in regards to my what, agreement for the conspiracy, so I feel very strong that I've answered the call next, next I do state verses Brian.  Again before you continue on and you should be outlining your exams make sure you go back and look at the call of the question.

Right?

So did I answer the call?  That's very very important.

All right.  State verses Brian.  Conspiracy.

If you did a good job under the first lawsuit, which I hope you did, under state verses Angela, [Indiscernible] the whole thing back, because she told her, I've got him discussed in the conspiracy and bring up the intoxication because I talked about him in the whole of the three.  Right.

In regards to attempted murder, attempted battery, attempted robbery, whatever he came up with, how we're going to impute it onto him.  Let's discuss Pinkerton's as a coconspirator.  Will Brian be liable for the attempt?  Again it's foreseeable and natural probably result of the conspiracy and make your argument.  Sheeting in the delivery van not knowing he has a gun, he had an action argument lining an laxer I couldn't foresee that.

And everybody makes your arguments.

So again Pinkerton's as I told you is very very testable and something you should master because it comes up all the time.  In regards to the robbery whether or not he is the one who pulled out the gun?

Carter so, I'm going to argue, imputing Carter as actions in trying to get that pizza onto Brian through Pinkerton's but based upon the agreement, knowing they didn't have the money to pay for it is something foreseeable.  Say he didn't have a gun but punched him, is it relatively foreseeable based upon our agreement.  It is foreseeable that some force was used to obtain the pizza.  Is foreseeable that a force could be used.  And that's what you're looking at.  She in regards to Brian, he has intoxication, but he has an issue of what?

Duress.

Oh, so see, remember I told you, when you see a party of three defense, there's got to be something different.

Right.

Very very important.

In and of itself.  Does that make sense?

Now, in regards to your duration, duress is defense is [Indiscernible] remember it has to be a threat to himself, right.  Or an immediate family member doesn't it?

So they do test that, and remember duress is never defense to murder.

Ever.

And I've seen them in multistates and people fall for it because they don't pay attention to the crime, you have to pay attention to that.  Brian has a good argument we agreed, right, we agreed that we would grab the pizza from the delivery person, right, we went outside to wait for him do that.

Carter never said he had a gun.  When Carter pulled out his gun how did I react?  His attorney is going to say she was shocked he couldn't move.

Right.  Carter aimed the gun and Brian and tome him to grab the pizza and run, he did act under the belief that Carter was going to shoot him.  If he didn't grab the pizza what is going to happen.  What's in his mindset that's what you break apart and go through, does it make sense?

Everybody see that?

Okay.

Now what?  Does he have a counter argument so look to both sides if they're applicable?  So based on these facts is there something I can argue.

Well sure there is.

What did he do?

Well if he's acting in duress why would he go back to the house and eat pizza.  That's a good argument.

They all ate pizza together having a good time.

That's what I would argue.  It appears he's only shocked momentarily.

Again, make the argument.

Right.  It was temporary distraction he was caught off guard I didn't know he had a gun, and make your argument does that make sense?

Again, how do I know how to argue?

Based upon the facts, the facts are going to dictate and tell you.

All right.

So, will this defense work?  I he say again, you might argue it differently, as long as you support it with the facts, you'll get your full credit if you say it's a defense and don't support it, you're not going to get the credit where credit is due, right?  What else do we have?  Larceny, again, based upon Pinkerton’s Rule you can ‑‑ again he can bring up duration as well as intoxication, which I would define and discuss supra, because I wouldn't waste my time brings up and going through it when I don't have.  Because this is about time.  We have to do a good job, but we have to get through the examination so going back and looking, did I see crimes against Brian, yes we did.  I did have the issue of robbery, attempt, larceny, right, had the issue of duress, intoxication, so it looks answer the call I'm ready to outline the third party in this lawsuit.  Which is state verses Carter.  Remember I told you there's got to be something different between them.  State verses Carter we have an issue of solicitation don't we?

In regards to solicitation, what do you need?

Someone who entices or induces another to commit a lawful act.  When they're drinking at Angela's house and they didn't have money for pizza he suggested they grab it without paying for it.

So based on his suggestion, right, he's enticing and inducing Angela and Brian to commit an unlawful act, i.e. larceny.  I would probably one line it doubt I would head note but it would separate it by space and brought up with [Indiscernible] if's brought up with an underlining crime, solicitation will merge, and let the reader know that, it wouldn't kill you if you didn't.  But it's something important to point out to the reader that I have any knowledge.  This is where you're going to prove up the actually attempt have we do that so far?  No we haven't.  Why?  Because it was Carter the one that was doing the activity.  So now this is where we're going to prove the underlying crime.  We couldn't have done it with Angela or Brian because they didn't do the fact.  We were inputting it onto them, through the Pinkerton’s Rule.  Right.

So here I would have to go through attempt showing specific intent to commit a crime.  Taking a substantial step towards fleeing of the crime, they had the apparent ability to do so and was it mere [Indiscernible], pulling the gun out of his jacket and it shows he had specific intent.  In taking his gun out of his jacket pocket did he have the apparent ability to kill somebody, sure he did.  Prosecution is arguing [Indiscernible].  He took a substantial step towards killing that delivery person.

But does Carter's attorney have a different argument?

Why is Carter doing this?

Okay, one all he wanted was the pizza.  So his attorney he only maybe instill fear in the delivery person, not to kill him.  Right.  No intent to do that, I just want the pizza and make your argument.  Again when you fire department the gun did it instill fear, most likely so can he be charged with the attempt.  I feel there's no attempt here because I don't feel based on the facts that he had the intent ‑‑ or the specific intent to kill or harm anybody at that point.  Again what are your defenses, intoxication, discuss supra.

Right.  Where if you look at the call of the defenses I only see intoxication, you could argue diminished capacity but I have counter argument to attempt, so I can move on.  Robbery.  Did we prove up the robbery earlier?  No.  And the reason I think they did this too, you're out of time.  So that's why you have to allocate your time because there's a lot going on in the last party, defendant that I have to go through in times against me.

And you don't want to it be because you have to spend one hour and get out and get to the next one if you spend an hour and a half, this is where people make a mistake, I spent an hour and I'll get the [Indiscernible], and the half hour, you get a 60 and a 40.  I would rather have a 70 or a 65 and 70, so you have to allocate your time.  Hereby we're going to have to go through the robbery.  So trespatory taking and carrying the personal property of another.  By force or intimidation, with the specific intent to permanently deprive.  Once they took it from the delivery person, it wasn't paid for, they grabbed it so that can be argue as a term of force, plus's got to gun hest instilling fear with that gun, I would say it's based upon force.  And of course they went and ate so so they had the intent to [Indiscernible] so we have charge of robbery.  If not it would be the lesser offense which is larceny and I want to steal from it for time.  So larceny is the same thing as robbery absent the force, fear and intimidation so I would argue as above it would be charge if he's not charged with robbery, it would be charged with larceny because of the absent the force, fear and [Indiscernible], sloppy, why because I'm running out of time because it's again what your timing and you is to get out.  And again if you find again, he's guilty of the larceny, defenses, which what would you bring up?

Intoxication but I would have to talk about it, would I?  Because I already did and discussed define supra, how about diminished capacity?  Yes, define, discuss, what?

Supra.

What about duress?  Could I argue duress for him?  Absolutely not.  He's the one with the gun, he's the one that instilled the fear.

So there's nothing here to support that.

Right.  So I would not bring up the issue in regards to duress for him.

But he as you can see based on the exam, and that is why we harp on you practicing them and reading the models there's a lot here there t it's a short two paragraph fact pattern, the heard they are, they're loaded.  But then you get to tend you have a lot of underlining crimes, the intent, the robbery, the larceny that you nighed to address in regards to Carter because with the previous defendant we addressed it based on Pinkerton's didn't we, so that's a lot.  Based ton exam.  Now regards to conspiracy and Pinkerton's it comes down all the same.  So it something I want you to be aware of.  Play with it, it's very very important and it comes down again more often than we like it to.  It's something I want you to be aware of.  In the exam.  No. is is taking the call in order, people don't.

Right.

In regards to [Indiscernible] those are what insanity defenses.

If I did feel insanity was here there's four, right, you got your [Indiscernible] irresistible impulse, you would have to talk about all four.

How do I know that's an issue?  And that's something again, multistates and essay I tell students to look at them.  They have to tell you there's type of defect mentally they can't hide that from me.  So you'll see in regards to the fact pattern there's something around as to mentally off.

Such as I'm delusional, okay there now there's something wrong with your mental defect.  Verses diminished capacity can go towards intoxication, because right, intoxication does diminish your thinking as well as your insanities so it could go both areas.  So that's what you want to make sure you understand.  Insanity has not been tested in a while.  It does come up on the multistates, I'm telling you need to know your rules that's the only you're going to get them correct.  Is that Durham and if you don't know, you're going to get it wrong so something I advocate knowing the rules.

On essays it's popped up every once in a while.  Usually been in specific call though and you do need to ‑‑ and this is the trick you are do all four where people don't, they pick one or two, you have to do all four because you don't know the jurisdiction, same thing with entrapments, you have to do both.  The objective verses subjective you have to do them both on the exam, I'm not go to telling you the jurisdiction you're in.  So that is important.

Again regards to common mistakes.

Not taking the call in order, Angela's first is stuck we're going to have to go through her actions first, very very important.  Now, again how can we hold Angela liability, this is huge, it's through Pinkerton's so obviously you know that's worth some points, not accessory there's an agreement.  So people who are offering accessory, you've got an agreement like, that like that argument better easy to hold accountable plus I have a another crime against you, the conspiracy.  If you find liable for a crime, a lot of people do all of the crimes and then the list of defense, what's the problem with that?

I found liability except for robbery and then I go to the larceny and I don't do my defenses until after the larceny, the reader thinks it works for larceny you don't want him to have a question about it.  If you find liability or a gray area of an underlining crime then talk about what?

Any applicable defenses.

Right?

In regards to defenses in this exam you're intoxication, you’re with Brian with your duress, we had the agreement for the conspiracy with Angela we had the Pinkerton’s Rule whether it's foreseeable for Angela oar Brian.  We covered it, we did answer the call now it's time obviously to write the examination.

Okay.

Very very important.

Now, in regards to this exam 2, it's not a bad exam is it?  But that's if you read it slowly, you break it apart, you're going to see the issues.  You cannot let the exam control you, if so it's over you've got to take control of the exam you know this stuff, you go in there and command it.

Right.  And the demand the respect you deserve, do not let the time take control.

You do not let the exam take control of you or it's over that's true with anybody, it doesn't matter how much you know, if you have a [Indiscernible] control it's over for all of us.  In regards to exam, this exam I hope you didn't see a lot of other issue, right.  Because again not issues they don't hurt you regards to score wise.

But they do hurt you time wise.  So it's important again for you to understand how the concepts come up and why you need to address it.  Now I would like you to look at the model answer a couple of reasons to see the arguments.  To understand, and I'm sure there's even some more you can argue if there if you had more time and bring it up and see how the actual lay out is, it's very important, obviously so when you go in and see an issue, remember seeing that in the Angela exam.  And this is how we laid it out, or this is why we did it this way first.  The more I can get you to contrast that's going to help you and then you're going to know what to do, guess what on the day of the baby bar exam so it's very very important, right and something that we do need to spend time on.  So does anybody have any questions on this particular essay question?

Okay, you e and you understand regard to dependence and why these particular defenses were there and obviously why certain ones were not.

And remember with defenses, how do I know they're at issue?  No. 1 the call of the question, right?

So the call tells me I'm going to be looking for.  No. 2 let's say it's not the call, could I have defenses?

Absolutely.

Right.  The facts will dictate.  So that's very important.  Dressing for success, I know a good who couldn't pass the bar, he couldn't pass the bar, the time he did wear a suit he did pass.  So a lot of it is the mindset.  So do what needs to be done to go in there and pass the examination.  So regard to defenses, hopefully have a good understanding of how they come up and someone says in regards to accomplish?  Why is there no accomplice here?

Verses a conspiracy, we've got an agreement even though I go along with the crime I have that agreement that's for substantial because then I can use that Pinkerton's against you so that's very important and something obviously I what want you to be aware of.  And again, please look at the baby bar exams in the past it comes up all the time.

Right so that's very very important.

Okay.  Now, I see some of flashing on the screen as to why Angela, but I don't see it in regards to the question form.  Okay so I'm not sure why.  I can't see it.  Other than a blurb here and there, so if you can type it in there for me.  Just like the person in regards to dressing for success that's what I can visually see verses there's a flash that oh you said something but it doesn't show up to me what it ‑‑ what you're asking.

So just [Indiscernible] a question and [Indiscernible] so I can reply it to.

Okay.  So when you get there just type it in there I will promise I will answer it.  A couple multistates I'm going to make you do some thinking now and then I want to hit question No. 3 out of that set that was sent out to you, I want to make sure you're going through the logic, couple of students have been sending me from the multistates, and somehow I don't think they're going through the process right.  They're not getting the right answer.  It is a process and does it take time to catch onto.  It's not something that happens overnight.  But we need to start working on that so we can get stronger and stronger.  Question No. 3.  It says on which of the following crimes would Julie be properly convicted.  What are we looking for?  Conviction, each and every element is satisfied pursuant to the fact.  There can't be one that's a wiggler or one that cycles.  Otherwise we have the wrong crime.

Julie had lost her job and needed to make some money quickly, sounds like we're sitting this up.

(Reading).

Charlie pointed to an extensive looking coats.  Which was hung on a coat rack and said why don't you steal that coat it looks like you should be able to sell it for at least $100.  So now he's suggesting that she steals steals... (Reading).

So let's think about it.  Let's look at larceny.  Was that a trespatory taking the carrying or taking with the specific intent to deprive ‑‑ looking at all of those elements, which ones really at issue here?

Was it truly a trespatory coat.  So he gave consent so it doesn't look like there's a larceny.  In regards to B conspiracy, you need agreement between two or more, so we have an agreement and Charlie said why don't you do.  We can argue Julie and Charlie but was it an agreement to commit an unlawful act, so it was his coat.  So there's no conspiracy here.  Larceny and conspiracy, we just did A and B and said No.

What about D, neither larceny or conspiracy, so do you see how you break apart the elements and determine, what are the facts put at issue here and is it support or pursuant to the facts.  It can't be the crime to be charged.  So it's very important.

All right let's look at No. 4.

Again, the call, which of the following is the most serious crime for which [Indiscernible] can be properly convicted it says what most serious.  So, in hierarchy I want to be at the height to what he can be convicted if its murder and battery, I'm going to pick murder.  So you have to look to the facts.  He said that Darrell knew that his... (Reading).

Because he was angry at... (Reading).

What's that tell me?  He's got intent doesn't he?

So, frighten him to another heart attack, he has intent to do what?

Well, heart attack could kill you, so I he had intent to create bodily harm.  Based on his knowledge because of the facts did tell you what he knew.

He walked... (Reading).

Okay.

So what serious crime do you think he's committed?  Again he knew about it.

Right.

So based on his knowledge again, at least intent to create bodily harm based on his knowledge that he had a weak heart.  Now, let's look at the jurisdiction statute that they gave you in the [Indiscernible].

The jurisdiction has statues which define first degree murder after the deliberate and premeditation of killing a human being, and second... (Reading).

In addition it say it is statute has adopted definitions of involuntary manslaughter.

All right.

Which is the most serious crime of which Darrell can properly be convicted?  Well do we have specific intent to what he's doing?

So, which crime, anybody?  So do you think its involuntary manslaughter verses voluntary manslaughter?  I think we can eliminate those right off the bat.  Because Darrell knew of his weak heart.  Right.  And he knows he suffered from what, heart attacks in the past and he's angry now.  So now he wants to frame him.  Right.  Into another heart attack knowing he's had it in the past and could kill him.  So he had the intent to kill this is not what he's actually doing, so I would say based on his conduct.  First degree and second degree, based on what?  His knowledge.

Right.

The facts told you he wanted to frighten him to have a heart attack, based on his previous knowledge.  If he didn't have the knowledge it would change things wouldn't it?  But based on the facts now, does that make sense?

So for No. 4, A would be your best answer choice.  Let's look at one more.

All right.  Let's grab No. 5.

Which is the most serious crime of which... (Reading).

What crime has been committed?

So look at a larceny.  What's the trespatory taking?  Was there a carrying away?  Was there [Indiscernible] were all of those elements met?

Absolutely right?  So that looks good.  What about attempt?

Well he did the larceny any.  So attempt's no good what about embezzlement?  Could it be embezzlement?

What's the key here based on these facts.  You're going to see a problem like this, and the key is, at the time before he picked it up he decided to steal it.  That's the key.

Then a few moments later he began feeling guilty and changed his mind so he's going to convicted of larceny verses if I change the facts on you, and told you that he notice [Indiscernible] he pick it up after he pick it up he decide I'm going to keep it for myself would that be larceny or embezzlement?

That would be embezzlement and that's how they trip you up.  Because you'll see this similar problem and say, wait a minute I remember that from the baby bash series that was larceny, but this is embezzlement at the time at the take did you have the intent?  Because if you have the intent you don't have custody or control.  Verses if you're going to return it you have the custody of control, but then you form the intent later.  So it's very important.

You put it in his pocket and he asked [Indiscernible] any slight movement remember that in your definition, so any slight movement will work for a carrying away the aspiration of the product.  And yes, basically this is the key in this exam is the intent at the time of picks it up so that's important and again we're what students don't break it apart enough and that's why we get the second best answer choice and then we're frustrated because we didn't go that initial state that's why I need you taking the multistates and breaking it apart, and if we don't get that we always get the second one and then we're frustrated so I don't want you to work them that way and break them apart, so say I missed it, why did you pick embezzlement.  I need to figure it out.  So if I read the answer choice, yeah yeah I know the definition of larceny, but why did I pick embezzlement, look at the facts, look at the intent of the time stealing and that will click and now you see how they test, you won't make that mistake again.  Right?  Very important.

Now, in regards to the multi‑state that we're sending out to you, do you guys find it helpful?  It needs a lot of work, are you finding out that helpful that you have something to look at and practice with, hopefully that you're doing them so, I would like some feedback to see if that's helpful or we could shouldn't do it and takes time to put all of that stuff together.  We're getting closer in regards to the examination.  What does it mean?  It means we need to up the Annie.  We've been torts, criminal law, next week we're going to go through the last baby bar exam that came down.  I do want you to issue spot those, because by looking at the history of the baby bar, I want you to look at the issues that are coming up.  They're capable of repetition there's one baby bar the same issue came up 4 times in a row for fore shame on people who didn't know it.

Go back and learn this stuff, it's important.  They seem to be testing similarities, same thing over and other so the only way to do it and know it is by going through the examination.  I want you to do a minimum we got to up the ante of 25 MBEs you the fins, strategies and tactics you have the 10 I'm sending today.  You need up to it.  We have to start bringing it up in regards to score wise.  You need to start issue spotting more essays, so I'm finding students say, I work all week, 1 essay, 15 minutes you get a lunch hour, get a break, do it.

Again this, is your test, this is for your success you've got to dig deep and do it.  And it takes a lot out of you, but you know what, the end result is worth it.

So you've got to give it your all.  Right.

If you're in a sport game wouldn't you give it your all?  Yes, absolutely, so we need to do that as well.  There's not.

So look at the ultimate goal.  No sleep, okay, no sleep.

Trust me I get up at a quarter to 5 every morning so I know about no sleep.  But again it's a process.  It's just something you've got to keep clipping away and if you want it bad enough guess what it's happens and it's not by sitting there wishing it you have to do the work.  This is the only education that you have to find is going to take it happen.  And if you questions throughout the week, I'll be happy to ‑‑ but please, write you don't understand the question or an essay you don't quite understand let me know.

You do need to pass you need to put this behind you.  And it's funny for people who I do know who pass the baby bar, and they're getting read do I take the bar, remember how horrific it was, but then obviously your objective will grow and you'll see it differently but you to put in the work.  That's the way it is, no way to shortchange it.  Does anybody have questions for me at this time?  Again if you ever come up with any questions please feel free to send me an e‑mail.  In regards to the essays they're going to send out tomorrow please take a look at them there's some little nuances there, so I want you to read just like I did that's say today, breaking it apart, because that is currently how they're testing and that is going to be a big difference from you getting a 60 to a 75, we want to strive for the high, so we pass the examination.  Look forward to you guys next week, and look for the seas Is that will be sent out to you tomorrow.  Everybody have a good evening.  Good night.   
[7:00pm pst ]

Page 38

