Taft Baby Bar September 29, 2015
>>INSTRUCTOR:  If you can make sure you have the 4 essay questions in front of you.  Again we'll be starting approximately in 2 minutes.

Thank you.

Good evening everybody we'll be starting in approximately 1 minute, let's take a chance to use this as a sound check, let me know if you can hear me loud and clear and we'll be starting in 1 minute.

Thank you.

Good evening and welcome to tonight's baby bar miniseries the focus will on the last baby bar essay questions so if you can make sure that you do have those in front of you, those be our primary focus, they're recorded for your convenience so few you want to go back to any session and get any reprieve of what's going over tonight.  Go under Taft's student section and go into the WebEx eClass you're interested in.  We have four essays to go through tonight.  As always if you have any questions just post them up there, I'll be more than happy to help you, I'll go through the question itself.  We read the core of the question and then we go through the facts and then the issues raised upon those facts.  So don't get ahead of me and spitting out other issues that you see for us getting there.

Started with question No. 1.  It's a crim law question, you want to look to the call of the question first and remember on the baby bar you're not going have a subject matter.  By reading the call of the question it will be give it away as to the subject matter that will help you so you can write your checklist and scratch paper when you go to spot your exam.  Looking at the call, No. 1, what criminal offense or offenses if can be reasonably argued or... (Reading).  So we see, reasonably argued so it doesn't have to mean succeed it can have an element that does fail so that's something we bring up and of course it's against Arthur so we have the first cause of action, state verses Arthur.  Call 2:  What offenses or... (Reading).

Again, two or more, reasonably argued so that means again it doesn't have to succeed and Cassie.  And I see call 1 and 2 are pretty much identical except for what the defendant.  So that tells me there's going to be something different they can't just know each other it has to be a different crime or something argument wise different amongst them, right?  And then the last call this is the call that I didn't like either that was the most difficult because what defenses I want to argue it up above here, but you might have to steal it for call 34, what defenses if anything can each of them raise discuss?

And low and behold when you read this back, there's no true defenses as we know them, self‑defense, defense of others, etc.  So defenses can mean can argument so I wanted you to be open minded to that, so that's what this particular question is testing.  Let's go through the facts.

Arthur and Cassie worked in an art gallery... (Reading).

Now I see the fact that I wanted to make some extra money and then you've got Ebay, so what their intent here, it's not black and white but what are they up to?  They intended to show the proceeds with the own over the gallery, so that's an important fact, if they're trying to share are they doing what they're doing.  But didn't tell him about it.

That shows they're intent right there.

So obviously they're going to what sell something without the owner knowing even though they were going to show the proceeds, so if think about it who should get the proceeds?  The gallery owner.  So it sets me up with intent, so we have to figure out what crimes are coming down.

Second paragraph.  Of the building in which the gallery... (Reading).

Okay.

Arthur approached woody... (Reading).

Now look at those facts before we go past the end.  So approach.  So at that point I'm thinking what?  Solicitation, you're approaching him and asking him to take this package and giving him 500 bucks and it says stash it in the building next door so Arthur and Cassie can pick it up later.  So I have a solicitation, now your mind should be going there a conspiracy?  Why?  Because if I said take this next door, you can argue next door but does woody know what's going on, but the fact I'm giving you $500 and asking you to stash it, it's verbiage, right?

And Arthur and Cassie will pick it up later.

So these are there is conspiracy, I think this is what most people missed between Arthur and woody.

Right.  So really have them between Arthur and Cassie, but Arthur and woody.

Let's go to the third paragraph.

Arthur gave the... (Reading).

And I do want you to pay close attention to the language, the gallery is closed.  So most likely somebody should be there, right?  Woody took the package up to the roof... (Reading).

Now, obviously you’re going to be arguing murder, because this during the perpetration of an inherently dangerous felony.

The package was destroyed so that can come up, might argue conversion, you could have that in regards to crimes, but I see that going to whether or not we have a larceny in of itself taking place, especially if the [Indiscernible] is longer.

Cassie was waiting outside of the building to get the package from woody.  It's important to understand where he's at. It's outside waiting and he knows the agreements that woody is supposed to bring them.  When woody did not arrive with the package, Cassie went back into the gallery, remember, commas, punctuation, when he went back in, you know the gallery was closed you know he's outside, so what's the crime?

Burglary.  Right so you should bring up your distension between common law, and if it fails you go to modern law.  And took several more paintings and took them home.  There's your slam dunk larceny in regards to his actions, and look who did it, Cassie.

Right.  So I can see it as a distinction between Arthur and Cassie in the calls v because Arthur is not privy to what Cassie did just did.  So we can impute that into Arthur, so you are to take the call and follow that first one is going to be the state verses Arthur.  Now I take it chronologically as to what occurred.  Arthur and Cassie, although they work together they wanted to make extra money selling art from the art gallery on Ebay, and they intended to share the proceeds with the owner, they approached woody and said could you bring this over to the next buildings.  So when Arthur and Cassie decided to do this, there's an agreements, it's between Arthur and Cassie so two or more, but what is there agreement in because they wanted to make some extra money, but it does say they want to share the proceeds with the owner, so remember with the conspiracy you need have the intent to commit the unlawful act.  So you've got to argue both sides, most students I don't think did.  So based on the facts they're selling the artwork on Ebay they don't have the ordinary reason's consent, they're taking it out of the gallery, do did that have the [Indiscernible] biased on the Proust prosecution that they did.

Right.  And again, what's the counter event?  We're going to share the proceeds but there's the keyword, share.

Share the proceeds verses giving how the proceeds [Indiscernible] gallery ordinary reason.

Rite so, if you're sharing that means we're giving it 3 ways so you had a meaning to commit the unlawful act whether you were go to share them or not.  You were go to sell it and divvy up the money.  They did have an agreement obviously to commit larceny in regards to the artwork, because everybody see the first agreement?

Now, again take it in chronological order so I went to the solicitation next so we had Arthur after Arthur and Cassie decided to make some extra money, Arthur did approach woody.

Woody was the employee for the building employee.  And take the wrapped pack canal and take it next door.  So he's doing an unlawful act.  Does he know what's going on?  The fact that someone is giving you a $500 to take a wrapped package to stash it next door, he's trying to get him to commit an unlawful act.  So there's a strong argument that we have a solicitation.

Next, conspiracy No. 2.

Most exams that I did look at did not see this conspiracy, what is agreeing for $500 to take this for $500 and stash it.  I feel you can argue when this agreement took place, so when he did the solicitation, and then said here this is what you're going do is that the agreement or the facts that Arthur gave him the wrap package and $500 and that's when the agreement took place.  So based on the conduct and impliedness and I'm going to give you the money and take it to the building next door.  The woody or two or more, the art gallery was close, right.  Woody's taking the $500, and going through the roof so there's argument that he did have a commit an unlawful act.  So we have a conspiracy between Arthur and Woody.  So we'll come back to that as to why.  Because again you're going to impute whose actions?

Arthur's onto Cassie.

Now this is another issue students didn't pick up you see we have embezzlement verses larceny, this is something the examiners put at issue and you need to learn do I have to do both or sit slam dunk one o or the other?  If you go back and look at the facts, for embezzlement it's a fraudulent conversion of the rightfully untrusted person of another.  Arthur did work at the art gallery they were going to make some extra money, they're working at the gallery, they sell artwork to customers.  Now we took this wrapped package, and it had woody go stash it next door, is the gallery closed or open?  Told you it's closed.  We can infer they're not on duty, anymore so you have to what?

You're not really being entrusted or the right to that actual property.  So you want to make an argument so we can make the inference he's off duty since they told us the gallery is closed.  Also, by the fact that how are you getting it out?  Up and over through the roof.  There's no embezzlement but it's something that they needed to bring up.  They told you they worked a at the art gallery, work dealing with the paintings, they're entrusted with, maybe during office hours but not when it's closed.  You go larceny.  Carrying away, personal property of another.  With specific intent to permanently derive, they worked at the gallery, they wanted to make extra money, they didn't tell the gallery owner, but approached woody and gave the package that was a trustorty [Indiscernible].  Woody climbed up over the roof, and fell.  It belonged to a gallery so personal property of another.  And since they wanted to make extra money and did not tell the owner of their plan to sell on Ebay we can [Indiscernible] deprive him of the what?  Painting.  So we do have a larceny being committed don't we?

Now, what happened next is the murder people had a hard time with this.

Now, remember you want to follow your steps of your approach with murder, you need what?

Unlawful killing with malice, malice intent to kill, create bodily harm.

Now when you look at malice you could wanton reckless.  But the biggest argument here is the felony murder rule.

Right.

And in regards to the felony murder rule any debt that's caused in the commission of an attempt to commit a dangerous felony you're going to be [Indiscernible] in murder.  The felony needs to be distinct of the killing itself.  When Arthur did solicit woody to take it next door.  He's technically what we call the rest [Indiscernible] however he failed and was killed, is that related to the larceny or is that kind of collateral to the actually larceny and that's your whole argument.  Further Arthur can argue he didn't direct woody to get the package over to the build, he committed larceny and this larceny inherently dangerous felony.  Like burglary, arson, rape, etc.  So you do want to make that argument here and argue as to whether or not this did occur during the felony murder rule, obviously, or is it collateral to that and make your arguments.  Now do we think we're finished in regards to Arthur?  No.

If you read the essay, obviously ahead of time and outlined you realized we have active that Cassie committed that Arthur was not a part of and what was that?  We saw a burglary.

And we separate independent larceny on his own he went back in.

Right.

So I have to bring those up.  Because why?

We want as a prosecutor to charge Arthur with that.  So I have an issue with the Pinkerton's Rule so pins Arthur discuss as a co‑conspirator, can he be liable with the further conspiracy which is probably result of their agreement, is it foreseeable and based on the agreement to take the artwork and sell it on Ebay and when he didn't show up, Cassie entered.  That something to obtain the painting and sell it on Ebay, yes it in turns of that conspiracy, so Arthur will be committed of the unlawful acts the burglary, the larceny committed by Cassie under the Pinkerton's Rule, again most students didn't see this, I think it was sly in how they kind of laid it out for the students because I don't think people are thinking about it, because obviously we need to think about the crime yet.  But something that you would need to rest in regards to liability criminally wise against Arthur, does everybody understand in call No. 1.  We had lots first conspiracy between Arthur and Cassie, we had a second conspire which with woody, and a Pinkerton's discussion in the crimes we're going to discuss, for the burglary as the larceny.  So this exam, look it's only 3 paragraphs is loaded.  It's got a lot of stuff.  All right.  Again if you have any questions any time let me no go, go to call 2.  Well the first thing you're going to start off with your conspiracy, now what we're trying to to do is impute what in.

The embezzlement, the larceny and even the murder based on Pinkerton's because Cassie wasn't present at the time.

So under Pinkerton's again, should he will liable for the acts of Arthur and you can argue foreseeability, which I think most of this will come up to the same conclusion, it's not natural and probably and foreseeable based upon their agreement.  Next crime I see coming down is the burglary.  Remember when you burglary, you need to go through common law first and then if it fails you can bring up your modern law, so burglary you need the nighttime, breaking and entering, the commit a felony, so the art gallery is closed.  So we have the nighttime.  He took the package up to the roof and to stash it but he was killed while Cassie was waiting outside and realized he's not arriving he's off work, and reentered so you can say that's a tresitory breaking, but art gallery, but he did have the intent to get paintings to sell on Ebay.

But since it's not a [Indiscernible] the common law burglary will fail now you go to modern law he went back in to get more painting, he did enter without the owner's consent to take the paintings, right?

The gallery would be a structure and again the intent was to sell on Ebay so he does have intent to commit an unlawful act, so we have modern law burglary.  So we have to address the larceny.  It's an independent crime from the burglary.  And when he went in by that last sentence by the last paragraph.  Those are the facts you need to establish that we do have on larceny.  He did reenter, obviously, the art gallery was closed so there's a tresitory taking, there's a carry away, we know the paintings belong to the art gallery and he wants to sell them on Ebay.  Now you might want to make an argument and you could that they're going to share the proceeds, but we're not dealing with the money.  And he did have the intent to take the paintings I would be the intent to permanently deprive.  So we have a strong argument for larceny.  So with Cassie you're dealing with conspiracy.  With the underlying crimes with Arthur.

So again there's a lot there.

This is where the exam kind at got a little hairy for most students.  What defenses and use your checklist and if you don't see the defense work, don't bring it up.

Defense of others, they're not here.

There's nothing to grab onto to what you're looking at is counter arguments and go back and reiterate.  To the collateral and to the conspiracy, as to Arthur and Cassie they're going to argue that the felony murder rule is basically not what, the other one felony, the not directly to the related to the actions of what you're doing.

They're not acting in the preparation of an inherently dangerous felony.  So they shouldn't be charged were the murder.

The other thing you could argue here which we did up in the facts they had no intent.  So again you need to know for larceny.

Specific intent to permanently derive.  Again they're going to share the proceeds, but what's the prosecution go to say?

That's nice, you still had the intent to deprive the owner of the paintings, that's not a strong argument.  You did have the intent, you wanted extra money, not telling the owner and divide the proceeds, so this is facts you're going to pull out to show that's not going to negate the intent.

Odd call.  And I see most exams that I've looked at from students who didn't do well this call they didn't know what to do with.  Again, remember defenses can mean what?  True defenses as we know them.  Or counter arguments.  And I don't feel it was nice in how they left that for the last call but you see I established it up above in the other calls but steal it and bring it back down.  And you can wrap it up because you addressed the issues up above.  Was this a tough question, I feel it was, it was hard for students not to see all of the issues but the organization for call No. 3 and especially in regards to the second conspiracy.

People just didn't see it.

All right.

Does anybody have any comments in regards to the first exam question, question No. 1?

Good exam.  Good exam.  And these are things you should be learning from why?  Because they come right back, conspiracies highly testable.  So learn from this exam because it will probably be on the next one.  Not the exact same format, but conspiracy is a highly testable issue.  So most people in this exam from what I've seen they missed the second conspiracy, they didn't argue Pinkerton's, and some students didn't talk about the distinction between larceny and embezzlement which I was surprised and call No. 3 that hit a lot of people they didn't know what to do.

All right.

Let's go to question No. 2.  I felt this was question was very straightforward.  It's an exam that tested this way on the baby bar previously with working at a dance studio.

People didn't follow the call.  You cannot take No. 1 your contract checklist out of order.  Is that where we start off?  So does UCC apply no?
That's where you should start off with a contract exam unless it says a valid written contract, otherwise that's restarting, so I was surprised to see that in some books.  What claims or claims does Walter have against Betsy?  So it could be tort, it could be contract.  What damage would he will be awarded?
This is Betsy owns a business in south city... (Reading).

So this point a negotiation, you should bring it up or incorporate them together, a short time ago Walter decided to follow her suggestion, he called her and asked is f she was still interested in hiring him.  At this point we have a negotiation.

Agreed.  She replied of course get down here as soon as possible and we can see where you would fit in.

Now, see I find the prominent people didn't know where to find the offer with the negotiation, Walter agreed and told her that he would give notice at his current job and would be in south city by the end of the month.  So he agreed, I see the acceptance and the fact that he would be by there at the end of the month's giving notice to his current employment.  Walter gave notice and the second paragraph at work and shipped his furniture to south city at the cost of $5,000 and bout a 1‑way plane ticket to 250, what's he has intent.  He's relying, one way I don't plan on returning back.

Right.

When Walter called Betsy on his arrive in south city, she told him she just lost a major customer and that had to impose rigorous cost cutting... (Reading).

So there's your repudiation.  Walter tried for 2 months to find another job in south city.  But nothing was available.  So that tells you he's trying to mitigate his damages.  Walter's previous employer was willing to hire him.  Paid another 5,000 for the mover and 250 for air fare.  So what did he do, mitigate, his employer would rehire him he did take the job.  Let's take it in chronological order what's the first thing you see?

Plumber negotiation.

The facts to tell you Betsy own it is business in south city.

They tell you that she constantly what calls Walter and says what, I suggest you move here and I'll implore you.

Now, after some time goes by Walter decides to follow‑up on her suggestion and calls her.  So I have all of that with my employment negotiation, that's a negotiation to deal.  When he called her and said she said she was interested, is her response [Indiscernible] she wants to be by contract.  He just reiterated her consistency of what suggest he moves and comes down here and work for her.  So when she replies, of course, you can make it ‑‑ that shows her intent she does want to be bound by contract.

Now further, we've got a problem with [Indiscernible] we have one job being the quantity, have as so as soon as possible being the time period.  But what's the price?

This is where you have to be clever and point out no salary was discussed, but the court's going to look for a reasonableness, a reasonable salary or hourly based upon the job, so I will conclude that the terms are definite and certain, how do you know when you have to do that in I always look at the issues, if I didn't, I'm writing myself out of the exam.  I won't to reliance or the statute of facts.  So I know I have to get there.  I so you will have to point out [Indiscernible] there with regards to the payment and conclude that we do have what?

The definite and certain terms.  Obviously it was on the phone so we have the communication.  Walter said I'm going to take that and run.  And in consideration.

Betsy bargains for him to come and work for a business, so he have a benefit detriment.  But she's going, I didn't agree, what did she get down here and soon as possible, and say we would see where you would fit in.  What are you talking about that there's a benefit bargain, I'm not mandating something that I was obligated to do, that's where detriment reliance to come in.  What did he do them you some good facts?  He shipped his furniture and bought a 1‑way ticket.

So did he rely to his detriment?  That's are good facts.  So that's an argument you would make.  Another argument, but with employment, they don't ever tell you the terms.  You're working for years or day by day, I don't know.  So you have the statute of frauds, is this a contract in which by its terms is not performed [Indiscernible].

Remember, this is a rule.  So if it's not performed within one year, it needs to be in writing or has to be a way to take it out of the purview of the statue.

It's an employment at will.  So generally courts just look at employment contract to be in an at will contract based upon the terms and it can be perm formed within one year and taken outside of the purview, if you found it worked.  Which would be fine you'd be arguing your estoppel which is another reliance issue, to take it outside of the purview of statute of fraud so you're going to get out of the the statute of frauds.  But I know I can argue the terms capable of being performed in less than a year, so it doesn't meet the criteria that has to be falling in the purview that has to be in writing if you did find otherwise then estoppel is the only way you're going to get it out.

Now this is where a lot of students left the exam.  Wow, no, no, because what did the facts tell you?  When you read [Indiscernible] what happened?  She is totally lost a major customer and she's imposing rigorous cost cutting.

What happens to a lot of excuses for her performance, she lost a customer, sorry can no longer employee, she can argue impossibility.  When I wanted to employee you I had this customer, but I lost that customer.  It charge a condition in your performance.  But it has to be objective and it has to be objectively impossible or no one can perform.  Is that the case here?  She might not be at fault, but it's not [Indiscernible] possible.  Somebody could pay.  I would find it fails.

Remember when you see impossibility you should be thinking of impracticable as well.

You need unreasonable experience that you weren't anticipating here, so based upon her facts I just lost a major customer and it wasn't foreseeable.  Obviously by her rigorous cutting back you know its difficult has a high impact so she's going to argue impracticable as well.  It's not going to discharge her, because she said I can no longer employee and you're done.  Do not do anything else at that point, because call to his damages, right so at this point you're done with call No. 1.

Call No. 2 damages and you know what I saw a lot of on these exams people don't know what damages are.

Damages, general, right general damages are basically the expectation and the terms of the contract.

What does he expect?  Whatever money she was going to pay him?  So if you're going to pay me $25 an hour or salary of a thousand dollars a month that's my expectation they didn't tell you the figure.  That's what you need to argue.  So he's bargaining with his specific rate of money that time's general damage.  So grow look at the facts, he had two months, right.

He tried for 2 months to find another job and then his previous employer, so I know he's out at least two months of salary, whatever basically would be reasonable since nothing was discussed.  Right.

You could bring it at that point mitigation, which I'd did I put it under my general argument.  He did try to find another job, so he's basically offsetting his damages so really he can only get paid for those two months verses the year or whatever the facts the term was going to be.  That's your general damage.  Everything else is going to shift really into your special damages, remember special damages have to be reasonably foreseeable at the formation stage of the contract.  Should she foresee she quit his job, she knew he lived a distance.  What about moving his furniture.  What about flying there.  So these are good facts that his economic loss was relatively something she should see at the time they formed the contract.  The only argument she would have we didn't form a contract.  But you need to go through the damages.  As to questionable we can bring up a reliance damage or just type of damage poll policy wise because based upon her breech he’s out what?  250 x 2, that's 500 buck, $5,000 to move his furniture, + he had to move it back.  Right.  So he got the 10,000 for the moving of the furniture, we got 500 for the cost of the travel.  So should he be since he relied to his detriment on promise, reimbursed for that?  So looking at this was it really that bad of a problem?  It wasn't.  I'm not sure why people had a difficult time if you just take your checklist in chronological order this isn't a bad exam, this is something I would want to get.  So to me it's pretty straightforward if you're using your tools, your checklist.  With contracts you start with the beginning unless they tell you a heavily formed contract.  Was there an offer?  Acceptance, go through the checklist, and make sure you're looking for the familiar issues.  Any questions on question 2?

Then you're going back and look at it.  It's not that bad.

It's really not that hard it's like a midterm.

Question No.  3 got a little bit more tricky for students.  And I think the people didn't do well on this because you don't pay attention to the facts.  Remember how I taut you to read your and, yours, break it apart or they're going to get you for it basically.  What possible tort causes of action does Perry have against Tommy?  What I generally do I put a P verses T right on my exam so I pay attention to what is plaintiff is who's defendant.  Because like in this exam they sway you somewhere else and you lose your focus.

Okay.  Tommy's important.

14 years old.  Child.  So pull out child right there.

Tommy plays golf everyday... (Reading).

What was that tell you?  Who consider to be unusual maturity?
Adult activity they only allow adults to order these.  So will have to talk about my general duty in regards to what?  His age, intelligence, but he's basically in activity that's more of an adult activity.  So it's going to be held to an adult standard.  You don't jump the gun.  They told you he's 14, he's going to argue 14‑year‑old.  And then revolve the adult activity.  Go follow your checklist in regards to your argument.  Says he's generally allowed to use the golf starts as they're available.  (Reading).

Now obviously if you ran into her that's your breech, isn't it.  Because of the accident Dana shot left the golf course and the ball fell... (Reading).

So we have Tommy who hit Dana and Dana's ball ended up in the power plant.

The intake.

So the power plant had failed to attach... (Reading).

Now what's their tell, they're neglect to.  So we have Tommy neglect as well as the power plant being neglect, not Dana, because he obviously caused her action.

Based upon running into her, so we have Tommy who is neglect as well as the power plant so we have two neglect acts that resulted in this event.  Didn't they?

Now, this is what should have tipped you off we had a problem.

Paragraph 3.  Perry lives 10 miles from the golf course.  Remote plaintiff.  How's he getting into my picture?  He relies on a constant supply of oxygen... (Reading).

Now regards to your negligence, duty that's the first thing you're going to hit and as a minor you have a duty with a prudent person of the same age and intelligence and experience as the same as circumstances.  A and he's just a 14‑year‑old boy driving his golf cart so he needs to act reasonable.  But he's engaged in an adult activity, so he should be held to a higher standard.  Who's that duty owned to, maybe Dana or other person golf, but does it extend to Perry, absolutely not?  That's what you're going to argue.  It's owed to the people on the golf course, Perry's not on the golf source.  So if you can save it here, you owe duty of care to what.

So the issue is, when Tommy was out there playing on the golf course and riding his golf cart and ended up hitting Dana, its Perry within that foreseeable zone of danger?  And obvious I'm going to say no he's too remote.  She hit the ball the intake valve basically and go down the line that way, verses Andrew says what?

 so either way we need to find that duty but you have to argue the duty is a bulk of the issue here and there are some excellent points so you have to know you see, we have a child, and you have a message the facts and make the arguments.  Breech they gave it to you.  Tommy's golfing wasn't paying attention, hit Dana, which resulted the ball going go into the intake valve which turns off the oxygen tank so verses Arthur a breech.  Actually cause, [Indiscernible] failing to put in the entire screen for the air intake, Perry wouldn't have suffered brain damage, proximate cause, big issue.  Is it foreseeable that you're operating a golf cart that you could injury somebody?  But is it foreseeable that if you hit a golfer that the this ball is going to land in the intake where the power plant forgot to put a screen with someone's oxygen tank shutting down.  This is a lot.  So you have to break it ate part.  So the argument here is that the actions were indirect of me hitting Dana, its intent because we're talking about the power plant shutting down.  Which shut down the oxygen tank.

Right.  They're the ones that ‑‑ the power plant is the ones that didn't put the required screen in the intake, right that's what caused the failure, if the plants resulted in the plant shutting down, how am I culpable for this.  So their actions are intervening the power plant.  So failing to place a screen in the intake valve is that something relatively foreseeable.  You argue both sides, because it seems really extreme doesn't it.

So it is really foreseeable that if I hit a golfer that this domino affect we have to cut off liability somewhere don't you.

Right.  So you do want to let the readers know I see we have a problem here, is this really ‑‑ its indirect and independent but is it foreseeable based upon the power plant's neglect act as well as Tommy running over the Dana.

So the harm to Perry, I feel it's too remote, too far remove so I'll cut off liability you might find no and then of course either way continue on your exam with the damages, which of course would be the pain and suffering and the special damages medical expenses and move on.  The call did say causes.  I'm looking for more than one.  So neglect inflection, again he's not paying attention, he hits Dana who's obviously playing golf and results in the ball in the intake in the power plant.  Perry's oxygen equipment stops working, but it's not direct result of Tommy's actions isn't it?  And was there basically foreseeable injury to Perry.  Tommy had no idea he existed so I find there's no neglect infliction emotional stress.  So you can see on this exam in regards to negligence, it's arguable but most likely not going to succeed.

So the one thing you need to understand when the examiners do test you it doesn't mean it's going to work.  Right.  Because this is a case, I think you're in trouble with when one is an attorney because you're probably going to lose, where's your point value here?

Duty and proximate cause.  And I can't tell you how many people just one or two sentence or one paragraph, ouch.

You've got to let the reader know you understand what's being tested here.

Right.  So we don't spend the time under the breech, don't spend a lot of time on the actual cause you [Indiscernible] the damages, no.

You spend it where your point [Indiscernible] which is the duty and the proximate cause they need to know you understand there's a problem here.

Because they don't want a lawyer like you bringing these type of lawsuits because your courts are crowded enough.  No it doesn't have what?  Merit because it's too far removed.  Does that make sense?

So again this is a straightforward negative negligence but citied have some issues in regard to the duty and proximate cause but this is what you know, and make sure you understand.  Is there's no facts in regard to Perry doing anything he's sitting at home with his oxygen tank.  Any questions on question 3?

All right.  And again it's a good question and it's difficult.

Question No. 4, some subtleties as well.  This is a tort question and you just had a tort question, I think that's threw people off as well.  The bar doesn't test two subjects’ matters back to back so you might have had torts and torts as question 4.  This is the first they've done them back to back so that probably through a lot of people off right there.  Again stick to your guns, stick to what you know.  So I tell students all the time.  If you understand how its test I can't shake you, but if you don't, I you waffle on me and they got you.  So you look at the call and what theories.  We don't use theories for contracts.

Call to and what theories if any and against whom.  Again who you have to be careful.  Might [Indiscernible].  They setting up the lawsuit.

3 under what series for any.  So antibody, bob and Carl are the plaintiff.  So you have to go through the facts and determine as to who did what to whom in order to find the defendant right.

So let's go through again you know theories one or more torts you're going to break down two or more.  Antibody was the head coach... (Reading).

So he's a head coach.

And by paying attention to that, what's that mean?  He's got a job.

Right's employed.  Oh.  He works in elementary school that's going to come into play, isn't it because he's got a job he has employment.

Bob the assistant coach blamed A... (Reading).

So I'm thinking, okay you're blaming him so you don't like him.  So I'm thinking maybe there's intent I can take from there.

Seeking to have him fire department.  Now you have your intent.  I want you fired.  So I'm putting emotions into play.  Bob accused... (Reading.  If he accuses you of stealing money what's the tort?

Defamation, right.

Defamation is what you have to prove first.  And then you can determine if it's level verses slander but [Indiscernible].  Doesn't didn't do that and I don't know why.  They gave you the facts to make the elements relatively simple so there's no counter arguments in the elements.  He wanted him fired for the intent, etc.

Now, it says bob made the accusations while standing in a crowd of students and parents.  That's the accusation.  So you know it's a false defamatory statement you know he wants him fired so it's made intentionally.  Two, third party and the students and the parents, right?

Understood, obviously, and then go on from there.  The first paragraph lays out defamation quite nicely for you, when you do see defamation, my call says theories so I always look for 2 or more.  So what other little tort, actually several, that have a tendency to go with defamation.  What other torts do you look for?

False lie.  And if the defamation done intentionally, intentional infliction of emotional distress.

So based on that first paragraph I can see those three right off the bat and I can use my checklist and I'll find another tort which there is another one here.  But based upon his intent and wanting him fired.

You should be picked up the [Indiscernible].  If the defamation is done intentionally, intentional inflection of emotional stress.

Okay.

Now let's go to second paragraph in evaluation.  Revenge.

Abe through a basketball at bob.  I'm throwing something at you, what are you thinking?  Assault.  Who ducked to being hit?  So I have assault, I but it fails because there was no touching.

The basketball missed Bob but struck Carl in the face.  When you see Carl's got a battery, antibody then went up to Bob, this is where people lost the exam.

Read the facts.

Abe went up to Bob and told him you better watch your back.  What does that mean?

So that's a second adult.  He's threatening him, you better watch your back.

Good issue.

Now, when you go through the elements it doesn't mean it's going to succeed, because it's an imminent apprehension, which subsequently caused Bob to have nightmares [Indiscernible].

And of course, what's the effect?  Nightmares.

So if I can get you to focus on the verbiage that's going to open up your box there to see more issues that's really important.

So, in regards to these facts, I see the adult of throwing the ball.  I would bring up the battery because you ducked and didn't hit you.  So it fails.  The assault No. 2 is the threats and infection and emotional stress.  I haven't seen the second adult or threat and that tells the students look at the quotation marks, that has to be used, that has to come back somewhere in your exam so why is it there.  It creates an issue or relevant to an element.  So if you're not using it, they don't quote language, there's something here, look at it.  Let's look at it and pinpoint so where it comes into play, that's so important.  Any quotation, absolutely there's the bar exam per se, hello student here's an issue, whether it's creating an actual tort or goes to element of a tort here's an issue, you can't ignore it which most students did.  Why, I don't understand it.  It's something you have to look at.  Of the other rule of thumb by experience is always the last sentence I make sure I dissect very carefully because statistic wise human beings, the last sentence in every paragraph, we don't read properly, so I make sure I dissect it because that's where the examiners are going to put it, put something there I'm gook to miss if I didn't read it carefully.  Dissect it.  Gee that necessary the last sentence, isn't it?  From the paragraph.

All right the first paragraph Abe was there after fired from his position, so there's his damage as head coach.

Based on Bob's accusations that Abe has stolen money from the team and he was unable to obtain a job in his chosen profession.  That tells me one thing your profession is over.  And when they said find a job in his chosen profession, he can't be head coach.  Oh.  So what did Bob do?  He interfered with his employment contract.  That's another tort because he was already head coach and he didn't him to be head coach he wanted him fired and he make accusations and wrecked his reputation.  Chosen profession that should have chosen you, defamation this is slander, for slander general damages have to be proven unless it's slander per se.

Right.

And slander per se I if you can show crime [Indiscernible].

Then your general damage will [Indiscernible].  I think again they gave you the word profession because in this case he will not have to show general damages they'll be presumed because I affected what your profession.  So let's go through the issues.

Defamation to be this was a straight defamation case.  Not really much argument.  With defamation you need a false [Indiscernible].  Well, Abe basically statement about him stealing money was false and he knew it was untrue.

So, it's what a false defamatory statement.  I was stated where?  Because he wanted revenge, he wanted to get him fired that so that should show intention.  He said it was in front of students and parents.  It resulted in him being fired so they know it was understood.  And disparaged anymore him in his profession.  So the fact that's steals money from the team funds [Indiscernible] so therefore it would be slander per se and general damages would be what?

Presumed.

Then you go there your special damages, which again would be any loss what?

Income.  Medical expenses, stuff like that.  And impunitive, punitive damages why?

To punish for the intentional wrongful act so you bring that up as well.  Don't forget to carry it all the way through with damages, in regard to false [Indiscernible] portrayed the plaintiff falsely you're accusing him of steal from the team fund.  This is largely false.  Bob is basically betrayed Abe as a thief.  So you're betraying falsely in the [Indiscernible].  Does that make sense?

Let's see, you could do with contract you have to have the intentional interference with the existing contract.  What did he want, the facts gave it to you, I blame you for the also of the team, I want you fired so knowing this and blaming him and making this accusations knowing with his employment contract isn't he.  And then your intentional emotional stress, why?  Well, again his actual intention of fired.  And outrageous conduct, he made accusations to the parents and students.  Of course it's extremely outrageous did he have emotional stress and we don't have facts for that.  So make inference and conclude as to whether or not there's liability.  So you can be [Indiscernible] we talked about general damages, talk act the special and punitive, same plaintiffs so I can [Indiscernible] save yourself some time.  So does anybody have any questions ton first lawsuit in which Abe is suing?

And who is Abe suing?  Obviously Bob.  Call 2 with regards to Bob.  Flowing the ball, remember with assault you need to intentional placing of another with what?

[Indiscernible].

Now regards to malice that's criminal language.  So what are we going to use for your punitive damages?

So we're punishing you for what?  Your intent.  Your wrong doing in regards to your intent to injure the plaintiff.  So based upon that intent we don't use malice, so you had such an [Indiscernible] and that's why we get punitive damages with torts that's we're going to punish you for that and make you pay.  That's what punitive is about.

So first assault of throwing the ball.  The facts told you that what Abe was blamed, I'm sorry, Bob blamed Abe for being losing the performance for the basketball team and wanted him fired so based on the facts that when Bob made these accusations Abe was acting with retaliation to try to what?  Scare him.  So those would support the intent.  So duo have an assault but no damages, the only thing I can hang onto is punitive.  Battery throwing the ball although his actions were intentional, he ducked.  Now which you to adult No. 2 with the threats.  He basically said to what you better watch your back.

So he's threatening him.  So the facts indicating he wanted to retaliate he made a threat but was put Bob in reasonable apprehension, he's having nightmares, that means it's going to happen in future.  So it will fail.  But you have to let the reader know and the last one will be intentional infliction, Bob is going to argue Abe's threat exceeded the bounds of decency and it was done intentionally because he wanted to get even with him by retaliating, he threatened him.  It cause emotional stress by the fact that he's having nightmares.  Right so based on the facts he should be able to recover with intentional inflection you can sue back for your dabblings at this point.  So with this you have throwing the ball, the battery, the threat for the second adult and the infliction of emotional stress.  Last call people again didn't do too badly with the lawsuit here.

Why?  Well we have Carl suing he's suing for battery.  Most people actually did see what the transfer intent doctrine because he wasn't throwing the ball at Carl.  So by the transfer intent doctrine we can transfer from the intended victim to the actually victim, so you can lay out your damages, general, special punitive but look at the call against whom, against whom, against whom?  Is Carl going to sue the one?  No he's not going to just go after Abe he's going to go after the school.

Under vicarious liability.  So under the liability [Indiscernible] remember the employers for the torts of the course and scope.  He's act as eking a as head coach so within the scours of the scope but what's the problem here?

Intentional act.  So the general rule is that an employer’s not liable for employee's intentional act.  So if she had these flair up consistency, but we don't have anything to grab onto here.  But sit a lawsuit that we bring up that most people didn't, and what should have bothered you and they kept asking against who?  Why is that in the call?  They don't need it.  It's extra verbiage therefore a reason.  Obviously to make yourself look.  So you want to do that to calls 1, 2 and 3.  The only thing that would work is call 3 because he's not affiliated with the school he's a parent.

So these the vicarious liability.  Right?

So, in regards to the future job, absolutely because they told you couldn't find in his chosen profession, so I would bring that up.  So that would be important.  So again looking at this this wasn't a bad exam, I think it was how you read it.  How you break it apart.  Because these issues aren't difficult.

Again I just think we get in there and lose all common sense because we're worried about the pressure and the time.

Not worth it.  Dissect it.  Break it apart because you don't want to come back and do it again, take into accounts a lot out of you.  Break it apart.  Look at the actual language of what they're trying to communicate.  Use the checklist that will help you immensely.  Does anyone have any questions?  I know its looks easier because we're doing it together verse it is pressure of the exam.  I would recommend you read these model answers and go to bar's website and read the ones they publish for the students and what that will do for you, show you mistakes but show you, you know, you don't have to be perfect.  You to indicate that to the reader you to let them know, so like the second assault, words alone if you had time to write that.  You understand what's an issue they're going to give you the credit.  Typos aren't really that bad of an idea they know you're under pressure and time, can you prevent, I would like you to, but hopefully you have time to spell check, it happens it happens.  So hopefully this gives you good understanding of how we test, I would like you to study these because issues are coming back your way.  So if you saw another defamation exam.  You should be able to handle writing the issue definition, you should have a good idea to what other issues come up if it's a general call with defamation that's so important.

All right.

Again if you have any questions, shoot me an e‑mail.  Defamation was a major issue, but look at it.  They gave it to you.

Right.  So was it worth as much points adds other issues, I think where students got hurt they didn't make the distinction with slander, they said it's slander you to carry it all the way through and that's your approach, that's your checklist, inner checklist to make you go through the steps.  All right.

All right.  Hope you guys are still doing those multi‑state questions that are sent out to you, you should be seeing your scores go up.

Obviously next week, we're going to do a multi‑state review again.  Sent 100 questions that we'll take a look at and give you some update on how you should be reading the call.  How you eliminate some of the wrong answer choices so you can up that multi‑state score.  I wish you guys the best, keep up the work.   
