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>>INSTRUCTOR:  Good evening everybody and welcome to tonight's baby bar series we'll go over the fort essay questions, plus some multiple choice questions, I want to point out these sessions are recorded so if you want to go back to a session, you can go under Taft, and go under the baby review series.  If you you're missing the handouts, they're on our website for your convenience.

All right?  Let's get started fishes first of all you see three [Indiscernible] so I hope you're doing the writing because again the more you start working on this you can understand some of your weaknesses like timing for example, or I notice one student realized I should be talking about causation, as to each tort that's in this exam.  So this is how you learn basically, when you get out there and obviously do the work, the practice, right?

All right.  As you know, when you have an essay question what are you going to do?  You're going to start with the call of the question.  Very important let's take a look at this call.

On what theory or theories might the injured or recover damages from and what defenses should they anticipate in action against and they list 12 and 3, which give you the parties.

What did this call tell me?  Under the pressure of the baby bar you're not going to be told what subject matter is being tested.  So when you see theory or theories, damages, defenses, you probably have a good what?  That it is a tort question it can't be [Indiscernible] because of the parties there's no prosecution or state here.

And this n regards to contract they don't like these type of calls.

So, I know it's probably torts.

So this point when I read the call I probably would write out my main tort checklist, why?  To get that my mindset so when I'm reading the facts, and to calm my anxiety, so that will help you.

Now what did this call tell me?  And this is sometimes especially under the pressure of the exam that sometimes I mark it up and kind of rewrite my calls to make sure that I'm paying attention to them.

It says on what theory or theories.

So I'm circles that and put 2 + because I just saw one, I probably made a mistake.

Might the milk consumers recover damages?

Two or more.  Right?  Damages, now what you're going so in the fact pattern they didn't give you any damages this is very common for the baby bar.

You have damages in the call, but there's going to be nothing in the facts, you still would separate out your general special and then of course if you saw punitive damages so you do want to separate those out because the call told me I should.  And what things should they anticipate.  Now, remember, defenses could be true defenses that we know, so, what contributory negligence, if it's a neglect action.  Assumption of the risk, intentional tort, self‑defense, right? 

When asked for defense I could also mean counter argument so I want you to be open to that because you're going to experience in in this exam.  So this exams I did receive a lot of you talks about contributory negligence, comparative assumption of the risk, there's no facts to support it because milk consumers didn't do anything so pay attention to your call and it says defenses don't bring up a true defense if it's not going to work, there's counter arguments there so go back and look.  I do want to point out too if you have any questions during this time, please feel free to post it under the question/answer box, not the chat room, the question/answer and I'll be more and happy to help you any way I can.

Okay.

So yes, you do dissect the call.

Now, in regards to the facts, let's go through it, we see the call, we kind of understand the call but I'm ready to read the facts.

Grain Co. purchases farmers to re‑... (Reading).

Okay.  So I see the purpose, this is all I know at this point, they're reselling the grain.  Because of problems presented by parasites... (Reading).

Now you see that comma, I stop my call at the seed grain its common in the industry.  So it's not just me.

Everybody does the same thing.

Okay.

So that's what I'm going to point out because that's an argument they're going to bring up.

And then it says, always the treats the seed grain it treats... (Reading).

Anybody see anything wrong with that?

Another seed problem has a problem and it's invisible so there's many things that can go through your mind with regards to how do I know it's poisoned?  Because it's invisible.  So that's a problem what you call that?  Not a type of defect in regard to letting me know it's poison so I would pull out a warning defect so you are the a direction of the exam is going, so it would be products liability.  But invisible I have a problem with that.  It says Grain Co. sells the seed grain loose by the truckload... (Reading).

So picture the truck with loose, it's not in bags.

So there's nothing stated on the bags so I know it has invisible mercury poison on it, further stakes the grain trucks that state... (Reading).

Where's that stated?

It's on the truck.

I don't know about you but how many pay attention to what stated on the cars or vehicles or trucks?

So is that adequate what warning?  So when I say this by the truckload to farmers is that adequate enough warning?  Not only if you think about who is unloading it, I wouldn't say every the farmer unloads his own truck or delivery of the seed.  So adequacy in regard to the warning.  That's the first paragraph we kind of a have an idea so the purpose what's basically common in the industry with the invisible mercury base chemical, which remember doesn't mean it's right and then of course have it stated on their truck is adequate in regards to warning, so we see some of the things going on in the first paragraph.

Paragraph No. 2:

Farmer Jones bought a truckload of the seed grain... (Reading) so now we see there's a relationship between Farmer Jones and Grain Co., so we know Farmer Jones is one of our defendants because we know that based on the call.  She was present when the seed grain was delivered... (Reading).

Why is that there?

Notice.

So did she have she should have, she's helping and directing based on the truck, so was she aware based upon the display of the truck, seed grain not used for food products, okay.

She then basically here says she then used some of the seed grain to sew her field, which is what it's for so that's the purpose, we have products, now remember products is going to break apart into several theories, right and it says when she found that she had seed grain left over... (Reading).

Oh heavens.  What just happened?

Right?  So dairy cow, they're going to be producing milk and what did it say, not for use in food product, so she gave this poisonous seed to her cows who is going to produce milk, obviously, we're going to have a problem.

Next paragraph, Farmer Jones sold the milk produced by her dairy cattle... (Reading).

So this told you, so in essence we want don't you to make assumption maybe it wasn't they lead this way, it was based upon the milk that they bought that came from Farmer Jones which came from the cows that produced the milk from eating the seed grain.

So it gave that to you, so I didn't want us to make a different assumption.

Now, it says on what theories of theories who is suing?

The milk consumers.

Right?

So what you're going to do is you're going to break this up up how?  By the party.

By the call, we know we have 3 different lawsuits don't we?

You just mentioned that we have three different theories yes we do.  Remember I told you, if you see products liability you're guaranteed to have 3 different issues.

Theories.

Issues is two narrow.  Theories right.  Three different theory, negligence, applied merchantability and strict liability and tort.  So I look under the facts and see if there's anything else.  Do I know based on the facts I have 3 that I'm going have to go through.

Of the other thing you see I have call 1, 2 and 3.

Oh, and it seems to be products.

So, they all can't be the same.

There's got to be something different between them otherwise I want to [Indiscernible] everything back.  So I have to go in there looking otherwise its too straightforward.

Right?

So, again, we're going to break this apart by the parties and make sure we answer the call so the first lawsuit would the milk consumers by the Grain Co.  So I start with negligence first, why?  It has the most meat.  So I want to get through it first and steal from it for everything else.  Does it matter?  No do what you want.  But I'm trying to save myself some time.  Now the first thing I'm going to do is negligence, if we have time give your will for negligence, no problem, negligence shows a duty quod a duty breech, actual cause of the proximate cause.  If you don't have time, forget it.

Go to negligence and then go to duty, why?  Pleasantry, it's worth no points but I want to have the good impression with the reader if I have time to do, forget it, it's the first to go.  So it's important for me to finish the exam.  Based on this exam, it is a racehorse.

Okay.

Now, if your duty, this is different than your general negligence, right?  Because we're under products.  And remember as a manufacture/distributor you have a duty to expect, discover and correct, and known defects to a foreseeable consume sore the rules a little bit different.  So I don't want to duty back to reasonable and prudent person or a reasonable manufacturer that's not the rule.  Inspect, discover, correct and to foreseeable user.  Okay, so they're going to test that on multi‑states.  Are you that foreseeable user premise?

Now this fact pattern we're going after Grain Co. and of course they sell the grain, they're distributor and like all seed grain dealers they put this invisible mercury base poison to kill the parasites, but they have a duty to warn, right?  Anybody who purchases that this does have the what poison.  For failure here is what a breech, but this the breech, this is what I'm going to type the actually defect.  And currently on the baby bar, if you could argue one more than defect bring it up.  I always look for two now, it's very rare you're doing to see just one.

First one I bring up is a warning defect, why?

Well you failed to warn of potential harm so we have an invisible mercury and if somebody didn't see on the side of the truck, which Farmer Jones didn't, there's like a [Indiscernible] that this seed grain could be used for feeding animals.

Right?

So we argue that I they failed in regards to warn.  Design defect what's the problem with the design defect.  Its invisible why can't you make it purple or bright orange or neon color?

Then would you doubt that it has the mercury poison in it, you wouldn't, would you?  So why would it have to be invisible.  So even as a person, right we all make mistakes and maybe you didn't realize what you put, one to feed your animals and the others to do your fields now what.  But if it had a color on it you would definitely know.  Right?  So just take a step back and look to, you know, what would be reasonable under the circumstances and make ate color so it would be knowledgeable if I'm a farmer to gee, every grain dealer sells this seed and of course if it's got the mercury base poison to get rid of the parasites, it's orange or blue or purple, at least I know.  So I'm a going to argue, inherently dangerous in regards to design, I don't know that it's been used that mercury base poison has been used on that seed.  I know a student had a question.  That we'll come you might have multiply [Indiscernible] because why?  We have milk consumers, what the result of the injury?  Because the seed co‑sold this grain to Farmer Jones and Farmer Jones produced an contaminated milk so we have two neglect acts, failure to warn as well as design defect from Grain Co. as well as the failure of Farmer Jones to adequately know that there was a defect and created what I called a manufacturing defect because her milk is poisoned.  With excessive tort‑feasors.  So we have the lack of warning in design as well as the neglect of farmer, so [Indiscernible] for the failure to adequately warn but for her failure in this case not to give it to her cows and yet produce milk with it wouldn't have been contaminated and the milk consumers wouldn't have gotten sick.  That's called successive tort‑feasors.

Two independent neglect acts that cause add result so you would argue that because what we're trying to do, at least the milk consumers are, impuding their illness they got sick because Grain Co. is going to say hey we didn't do this, but this was your neglect act that resulted in my illness see how it works?  Next you have proximate cause, was it foreseeable as a grain distributor if you sell grain and you fail to them that it has the mercury base poison in it that a farmer could use it, that they fill the seed with, and it is foreseeable, because a neglect act of a third party is always what?

Foreseeable.  And yes, successive tort‑feasor does come up a lot on the baby bar.  Damages you'll see if you look at the model answer I separate it out to general damages and special, why?  Can anybody tell me why?

They don't give you facts.

They didn't tell me the milk consumers couldn't go to work, they didn't tell me they had horrendous hospital bills they didn't tell me they got bad stomach aches and vomiting, but because of the call it says damages I better separate them out.  Since they didn't give me facts, [Indiscernible].  So in this case, I'll just say you're pain and suffering for general damages and special damages whatever you plead and prove would be lost income and get out.

But I do have to separate it out that way.

Because of the call.

That this is very common on the baby bar so I want to make sure you're aware of it because they do a that all the time in the calls they'll say damages, low and behold there are no facts.  So do want you to be aware that's quite common.  At issue you could bring up is indemnity, and blame it on the farmer.  But it's arguable, I don't see that Farmer Jones is the primary level party, so I could find indemnity equation would fail and argue my contribution.

Res ipsa wouldn't be at issue here.  Res ipsa only come up if you don't how the product defective.  I know how it's defective because Grain Co. put the invisible mercury on the seed.

You go buy aspirin, it's contaminated with poison that would be a res ipsa because we don't know who did.  We know its poison, we don't know who did it.  It could have been an employee, a distributor, we don't know, do we?

That would be a res ipsa problem for breech only that comes under negligence.  You wouldn't argue that under merchantability, or strict liability.  Remember in regards to theories, I've only answered one.

That's a lot of ‑‑ that's why you want do a good job first and then you can steal from it later because you're going to start seeing the times going faster and faster, right I've got to get go get through this.  Theories is merchantability you have warranties, press warranty, [Indiscernible] implied warranty of fitness, remember I told you last week express warranty and fitness have a tendency to go to together but you to see some type of reputation I have to see something either verbally or something on the packaging I don't that here.  So the other one is I'm going to address ask implied warn warranty merchantability.  And therefore with the lack of warning its [Indiscernible] regard to the use, because I fed my cows with it with resulted in producing milk that made the consumer sick.  So therefore we have implied merchantability.  With this you still need proximate cause, and your damages, but since you just did a good job under the negligence theory define discuss super and move on.  So you want to do a good job first time through, you have to steal it from you.  This is a tough exam to finish within the 1‑hour time period and it is 1 hour.

Manufactured contributor other retailer can be held strictly to consumers if there's a defective product in the stream of commerce.  So steal from my argument.  They use this grain put a treated ‑‑ poisonous chemical on it to get rid of the parasites and failed to warn about them that resulted in feed to a dairy cow which made the consumers sick.  So it has mercury as a defective product, because is the truck sign enough, there's not enough to say she saw it and she made a bill of ladling or something to that effect, so something to support that Farmer Jones had knowledge right?  So therefore, Grain Co. is going to be strictly liable and then your damage is general, special as well as your causation to supra back and then we're ready for lawsuit No. 2.  Go to your call.  Theories, damages, defenses.

Did we address all of that?

See and this is what a lot of students talked about contributory or assumption of the Ricks, is there any facts to show that the consumers fell under to the standard of care to the themselves so you're grasping at straws so that tells you made a mistake, go back and look, do I have arguments I have successive tort‑feasor, so those would work, obviously two in regards to your warning defect the counter argument there, in regards to placed on the truck was adequate so I did really address that, it's a counter argument that this call was telling me to look for, verses true defenses so that's how you can check yourself to make sure obviously if I'm what answering the call and doing the right thing because under the pressure I like reassurance.  Right.

All right.  And call No. 2 as to Farmer Jones, again, products liability going through negligence.  Again she has a duty to discover and correct any known defects and we have mill that can produced that was contaminated and milk consumers buy it from big food in which Farmer Jones told it to is a foreseeable user.  Breech I'm going to call this a manufacturing defect, why?

Well, eventually that poison going to run through the cow's system different and kind from what she produced before and after, so it's different in the line of products isn't it?

That's what's known as a manufacturing defect which doesn't come up a lot, but here's an example of how it's been tested:  Proximate cause, I'm sorry, actual cause, we have but for.  Don't have successive tort‑feasor and we can't sue her for Grain Co.’s conduct, but remember who is the original defendant, joint tort‑feasor I'm a means of my lawsuit for my plaintiff, I can go after the damages, even though it was Farmer Jones but I can't do what Grain Co. did to Farmer Jones.  So feeding your dairy cow this seed that had contamination with the invisible mercury, is it foreseeable?  Not too use it for food products it could make us sick.  Now can I supra my damages back?

Same plaintiff.

Right the milk consumers.

So define discuss, supra, get rid of it.

Implied merchantability, but if you notice what's happening now?

It's getting less and less in the analysis.

So you're going to go for the jugulars what's being tested because you're running out of time.  So it's implied warranted here for what?

More better milk.

Being fair an average use for milk consumers’ right?

The facts that it was contaminated was not a fair and average use, made the consumer sick so we have implied merchantability, [Indiscernible] go to your strict liability again, again you sold a defective product.  Had the poison in it that made the milk consumer sick, proximate cause, damages, supra it all back.  Okay.  Now, what you see difference from grange covers Farmer Jones here?

We saw manufacturing defect which was different.  We even had the same success of tort‑feasors so I see a little bit of difference between the [Indiscernible] okay, I'm seeing something different so I'm probably correct.

Go forward.

Forward from there, right?

Now, let's go to big food.

Can you sue big food for negligence?

Big foods what?  A retailer.

We're going to bring it up, right?  So again as a retailer they have a duty to inspect, discovery correct any known defects or should have known, how would they know?

I guess you could say, once milk consumer got sick and reported it they should have pulled it off the shelf but we don't have them in the facts, or somebody tipped them off to be noticed like the lids on the milk weren't closed there's a big dent something.  So the only way you can hold a retailer responsible that they had a duty and breech that duty is some type of notice.  So sometimes you'll see in a multi‑state, that there's something in it that tipped them off, you should have checked out further so if you buy something let's say, there's an airplane motor and they take it out of the crate and there's bolts and screws in the crate.  Did that tell you maybe they should have been in the engine itself so if there's a problem with it and the plane crashed you could argue they should have inspected it, but you'll see based upon the facts.  Since we don't have anything, they didn't breech because they had no knowledge.

But do they go home free?  Now remember for negligence throughout the free but implied merchantability no.  They implied the warrant that the fair and average use so be accountable for that, as well as strict liability and tort aren't they?

Now, at this time you probably what?

Out of time so I might be curt on that discussion and seek my identification and point out they seek indemnity because they're not the liable party they're the ones ended up selling the milk if you look at the premise behind it it's only fair because she was plaintiff and let's say it's a big food only buys things from different countries, to sell.

Here we had like what's called a word market.

Well, how am going to sue another country that's selling that product, good luck, you'll learn it in several procedures you're going to have a hard time this is law making it fair so I can go after big food and they have a remedy and seek indemnity, don't feel sorry for them, understand the policy behind it and discuss.  So you have a you see products you need to talk about.  I want to give you a hint though be careful of the call.

Two times on two different exams, that were products, the bar examiners put the lawsuit in the fact pattern saying they continued strict liability and people didn't pick it up.  You just wasted the type, you didn't answer the call, so you didn't see the issues with strict liability.  And when you see strict liability I use always strict liability in tort because I want you to know they're under products they're not going to tell you have to understand it.  So if they use the term strict liability you have to strict liabilities of products issue or are we dealing with what?

Just, animals or inherently dangerous activities okay.  Now a couple of things I do want you to read the model answer, look at the presentation how it's head noted and stuff like that.  I want to point out a couple of things I did see, again, I always drop my exam with a theory of negligence, it doesn't matter I didn't foe foal low your order.  That's okay, let me know what theory you're under.  Head note implied merchantability, it doesn't matter.  It does matter that you want to do in practice is getting your timing down so if it's easier to start with, you know, strict liability in tort because the way you write your exam and steal for it in negligence that's okay.

The other thing is make sure you break apart each lawsuit.

And bring up applicable theories as many as you can and go to the second lawsuit.

Right.  Because cation, damages, defenses go for all of these torts don't they.

Defects if there's more than one bring it up.  Remember the call of the question says defenses but in this exam what do we have?

Not true defenses we had like successive tort‑feasor, indemnity, steal doctrine in the lawsuit here, because there's no way food co‑had notice but there's defect in the regards to the milk so you want to break that I part.  Now you did have a question on res ipsa which I saw in the past that students bring up.  You do not know how the product got defective.  I can't point my finger to anybody.

That's a res ipsa problem.  Right.  So they basically just told you this was seed grain and didn't had the mercury base poison on it.  Where do I point the finger at, that would bring up a res ipsa, I don't know who to point your finger at, okay.

Does everybody understand in regards to the defenses here?  Why we have counter arguments verses don't have true defense.  They've been doing this more and more and seeing people write these defenses and write nothing for it.  I hate what the reader is thinking this person doesn't understand the law and that's a a problem.

Okay.

Issues I want to make sure you head note or give an issue statement that works better for you.  And once you start your theory carry it all the way through, you can't leave in the middle so I say negligence, duty, breech, actually cause, proximate cause, damages and then look and see if there's any viable defenses you don't want to leave.

Right?

If there's no defenses fine you don't bring them up, but look for it and then go to the next three.  And again as said to you warranties do have causation, do have damages and look for your defenses, I did see foreseeability in my defense, that's a proximate cause counter argument so if you're arguing which came up for the person under Farmer Jones, their argument is not foreseeable but they argue as a defense that Grain Co. would have this invisible mercury but you under that under proximate cause, and remember, the neglect act which you can Grain Co. was neglect in regards to the warning is always what foreseeable.

Again, what's important in this exam is to try to argue the defects and then of course I did see one exam where they argued one theory you can't do that.  Right.  So again when the call says what theories, if you see just one we know we've made a mistake.

All right.  Absolutely.  So go back and look.  Okay.

Now, that's the essay, does anybody have any questions before I go forward on the essay.

Products liability is a racehorse I've seen it on the baby bar when it wasn't because they gave you a true theory but that means you had to go deep boo the sub issues.

And that was a good exam because they did trick a lot of people.  All right.

Now, student asked me to go over a particular question because what they didn't understand, what is the difference between concurrent, tort‑feasor and successive tort‑feasors it's very simple.  Concurrent which is rarely tested by the way you have two independent acts they're not neglect so they're independent of each other they come together that results in a neglect act so like an example I usually use, [Indiscernible] oiler liner spills oil in the harbor and somebody is doing repair work on their dock and soldering and the sparks hit the water where the oil is and boom.  We had two independent acts that weren't negligence on their own that caused the dock to explode but they came together with damage to the dock that's how you see concurrent with successive you have two independent acts just like in this exam, so they're negligence independent of each other.

That make sense?

So if you can see two independent neglect acts you know the issue is successive if you see the person they're ‑‑ a person's outside smoking a cigarette, well that's not neglect on its own the neighbor is washing the drive way with gasoline stupid but not neglect on the own.  But when the neighbor throws his cigarette down, boom, we have sucks is sieve tort‑feasor, hopefully that explains it for you, that you have a better understanding.  Another thing in regards to this ‑‑ I did see that some of you did the multi‑states and some of you had questions so the ones I pulled earlier I can go over and I notice a couple of e‑mails came in I'll have to go over them later to see if we didn't cover them tonight I'll address those independently in an e‑mail to you, I'm sorry, but obviously those are a little late.  With the multi‑states I hope you're getting a better understand that you have to focus on the call what they're asking because a couple of these students did miss it asked you for the best argument for like the defendant meaning how can he get off?  And you have to look for that?  It doesn't mean that you agree with it but that's the call of the question is asking you so you need to make sure you understand that, so the first one that I see from this group, a student had trouble with this question No. 2 this is a products liability case.

So basically what happened here is we have a manufacturer who produced delta follicles which was sold over the counter or dandruff and then Jonathan purchased one of these bottles and of course the product did it is a it would be use on the scalp and obviously, he had a reaction to it.

So question No. 2 it says in an action by Jonathan against delta, so that he is the manufacturer on the theory of strict liability and tort they gave it to you.

So remember, when they give you the theory and this is where I think we go array, strict liability, liability regardless of fault if a manufacturer, distributor, re‑trailer is defective in the stream of commerce they're going to be liable.

And of course what do we extend to?  You're going to be liable based upon the defect the consumer for the expectation for the product to do.

So, it says, strict liability ‑‑ which the following additional facts, or inferences, if it will be the only one true, would be most helpful to Jonathan's case?  Is.

So you want the plaintiff to prevail here.  So I'm looking for language that's going to support what?

Strict liability and tort.

Not negligence language.  Not warranty language, right?

So we look at A... (Reading).

Does that sound like language for strict liability?

No.

B., prior to Johnathan's... (Reading).

What's that tell you?

That if it's out there that the manufacturer should have had what?  Notice or knowledge, but is that going to help for strict liability?

Remember it's regardless of fault, so B is out.

C... (Reading).

What's that sound like?

Remember with your strict liability in tort you have the consumer expectation.

So what could you ‑‑ what is the consumer expect in regard to this product?

And I would expect even with my allergies, you discuss I would have this type of reaction, so C. looks good if it it's reasonable that everybody had the same issue I did believe they would don't this this would support my case because that's the consumer expectation, isn't it?  Make sense, so C. looks good.  Let's look at D.

(Reading).

That's almost like a battery.  So C. would have to be your best answer you have to look at the language don't falter, don't pick language that's going to support another theory.  So for No. 2, it would be C.

3:  You have the same problem in an action against Jonathan, against Watson who is Watson... (Reading).

So what are we trying to show here?

A.... (Reading).

Watson's the retailer so we know that's false unless he knew.

B.... (Reading).

That would know there's a type of defect I'm not sure that's a good answer or not I will put a question by it.

C.... (Reading).  I don't see express warranty from the fact pattern.  D.... (Reading).

Is that true?

No, so in in regard to B the product was defective as labeled that shows there's a defect so I can go after them for strict liability and tort.  Don't let them second guess you, I think that again sometimes it's just the pressure, right and we're trying to hurry through these things.  So again, B would be your best answer for No. 3.

The other question somebody asked about was No. 8.

This one does get missed quite a bit by students... (Reading).

When we leaves the bar, he’s unable to start his car and here comes a third party named Helen, started his car and off he went.

Of course what do you think happened?

He's driving and he struck walker who was walking across the street.  Let's look at question No. 8.

Assume for the purpose of this question... (Reading).

So the one that was struck, which is the plaintiff walker is going after the tavern owner hank.  Which would be hank's most defective argument and defense.  What are we trying to do here?

We're trying to get hank off of liability.

Right?

So what do you think the theory is?

Probably negligence in regard to serving the alcohol but the guy was intoxicated so I want to know that because I'm going to look for language that supports I didn't have the duty or I didn't breech that duty or I wasn't the actually proximate cause of the gyre so let's look at options.

A.... (Reading).

That's not going to help him is it?

Absolutely not.

B.... (Reading).

Hm.

Is that going to help me?

Well but for Helen he wouldn't have been able to drive.  But again, it's I've got something ‑‑ for you [Indiscernible] so that's more like a successive tort‑feasor issue and it is foreseeable.  So that's a going to help me anything that's a going to hurt me.

C.... (Reading).

Does that sound good?  And if so what does it go to?

Duty.

Right?

So if a reasonable and prudent person in hank's position as a tavern owner wouldn't expect a reasonable person to drive, that shows I didn't breech my duty because a reasonable tavern owner wouldn't think you would do this, so that looks good.  But let's read D... (Reading).

It has nothing to do with negligence, privity what are they talking about.  So C. has to be the correct answer.  So do you see how I break it apart as you look at it as a whole you [Indiscernible] always figure out the theory they're testing and then hone into the actual language I know it's negligence and I know one is going to falter here, if you thought B looks good, that's a causation issue isn't it?  Which is not going to help him is going to hurt him even if you thought it would, if I can knock out in duty and breech that's a better answer choice, so C. is going to be your correct answer.  Everybody get that?  So again how I want you to get in this habit I'm trying to force you into what theory are we dealing with?  What are you, don't look at it let's just read the answer choice and pick because otherwise I'm going to get you on an element.

That's correct so you know negligence and of course there's no special duties here so I have to look at the general duty of reasonable person, him being a tavern owner to act as reasonable and prudent person under a tavern owner and if I show that tavern owner would have foreseen this, I didn't breech my duty, make sense?

Okay.

Next one was question No. 12.

This one I think basically, you can break apart your elements that's being tested.  This is elements of what they do test.

So Perry who owned an appliance repair shop... (Reading).

So far okay?

Douglas responded... (Reading).

What do you need to show for defamation?  A false defamatory statement, published intentionally or negligently to a third party, which basically lowered your reputation in the community.

So, let's look at our answer choices.  A.... (Reading).

Well, true, but does that show liability?

No, because you can defame somebody but if nobody else hears it, sorry, viable cause of action.

B.... (Reading).

That doesn't give me anything than [Indiscernible] it just took an element of the false defamatory statements and false.

C.... (Reading).

Now, if you knew or should have known that's enough to show that there was a publication and then D.... (Reading).

How do I know that?

So the best answer here would be what?  You knew or should have known that people can overhear it.

Right?  Because if you don't have a publication, you don't have a viable cause of action for what?  Defamation.  Now would this be reliable or slander?

It's spoken so it would be slander.  Now, remember, with slander you need to show what general damages unless you get it into the per se category, can we?

And we get it into per se category, so general damages would be presumed here wouldn't they?  And this would be why because we're disparaging you in your business.

Right?

Yay.

Okay.

Next one was question No. 16.

And again, if you guys don't quite fully understand, certain ones you miss I would be more than happy to go over them.

Question No. 16, Ben was interested in... (Reading).

So remember, eventually they're going to give you the theory you have to make sure all of the elements are supported with the facts.

Barry purchased the house... (Reading).

What do you need for neglect misrepresentation?  Well you need a false representation made with lack of due care which was material, which [Indiscernible] to their detriment so you break apart the elements and make sure that we do have support for them.  So do we have a false representation?  Yeah you said none and you do have them and for their 7 years.  Because it based on lack of due care he didn't check it out.  So he knew or should have known he could have checked it out.  Was it justified or relied upon, he bought the house, it wasn't to his detriment of course it is he has damage to the frame of the house.  So what's the Samuel most effective argument if defense against parry.

A.... (Reading).

He doesn't have to necessarily know its lack of due care so that doesn't support any element that's not going get him off.

B.... (Reading).

Is that true?

Since he asked you did.

C... (Reading).

No.

I don't see an opinion there, in Minnesota I don't think so.  He said no.

D.... (Reading).

Hm.

What element does that go to?  A lack of due care.

Right so D. has to be your best answer so wasn't made with a lack of due care, and if he can show a reasonable person would think the same thing under these circumstances, then we wouldn't have a neglect misrepresentation would we?  So D would be your best answer for 16.  You have to go through the elements.

I see people go through duty, breech, after cause, no.

It's a false representation made of a lack of due care when justify relies to the element.  Stick to your elements.

Lack of due care.  [Indiscernible].

Because No. 1 you might under multi‑state not get the true answer and 2 it's going to kill your time.

So you would break that apart.  So question No. 16, D would be your best answer.  They do test neglect that's fraud, so you knew it was false.

All right.  Question No. 21.

Okay.  While Pauline... (Reading).

What's the issue?

If Paul teen asserts a... (Reading).

So what are we looking at?  We have a defective what?

Product don't we.

You're suing for embarrassment, what do we know about torts?

Do you need general damage?

Yes.

Right, she sued for embarrassment, so either embarrassment would be emotional stress for infecting intentional emotional stress and I don't see that took place here.  So she would need some type of injury, wouldn't she?

Do we have that based on the facts?

No I don't, do I?

So let's look at our answer choices.

So again what theory are we probably suing under?

Well you would be due suing under products liability or emotional stress, she said for her embarrassment she's not suing under the right theory.  Why didn't she sue under products what is she going to get the cost of her bathing suit.  You can't recover for your embarrassment.

A.... (Reading).

What does that go to?  What language does that support?

Well if you're under products it goes to express warranty doesn't it?

It's under different theory like misrep there was no representation she's suing for she's suing for embarrassment.  B.... (Reading).  What does that go to?

Yes, IED so there's a problem isn't it.

If she's asserting this claim wants damages for embarrassment that's her best argument you have no injury.

C.... (Reading).  Does that get the manufacturer off the hook?

No.  So these not a good answer.  And D.... (Reading).

Even if they did what does the problem with the bathing suit?

It probably design because it didn't do what?  What it was supposed to do.  So you didn't get one wear out of it.

So B has to be your best answer.

So I again, I feel in this question if you missed it, is that you can focus on wait what is she suing for and she's suing for embarrassment if you thought about products, yeah we have a viable cause of action and your damages would be the cost of what?

The bathing suit, property damage.

But she sued under what embarrassment.  So in this case, B has to be the correct answer because she has no physical injuries no recovery.  And think again it comes down to what?

Not focusing on what she's suing for figuring out the underlining tort what they're bringing the viable action.

The other one I had for today was question No. 28, this is basically testing the consumer expectation test and you have to remember that for the theory of strict liability, liability imposed at fault because we have to look at the defect and the defect you're looking at the product ‑‑ what a reasonable consumer what would they expect from the product?

Right.  So even if the manufacturer had a different intentions of the product if the consumer expects something different guess what you're in trouble.  So like roller blades, the consumer expectation would be roller blades and it would have a break on it.  So obviously be able to stop.  So basically, this n the fact pattern we had Steven who had a headache... (Reading).

So that just tells you that Johnson sue the retailer that I didn't have knowledge, so they're not going to be neglect.

(Reading).

Advil that's the manufacturer... (Reading).

What are we looking at?

So, again, strict liability.

You place a defective product for the stream of commerce, what do you expect aspirin to do?  Take care of your headache not be contaminated, not to cause me any harm and have toxin ingredients which it does.  So go through A.... (Reading).

Well, when they know what's the theory?  Battery.

B... (Reading).

They're trying to mess with you, now, not so much for strict liability for dangerous activity not if products so we're not going to choose that one.

C.... (Reading).

What?

How does that support?  So go back, what are we looking for here?

So, is the ruling go to turn on if it was reasonable to them to market the tablet, was it defect or not?  The reasonable consumer would expect ‑‑ so would a reasonable consumer believe that there's a toxic ingredient in this aspirin?

Obviously the answer is no.

Therefore they're going be liable for strict liability.  So even though it's kind of backwards D would be your best answer.  You're looking to the consumer what would you expect to be in aspirin?

There's a substance that I was just reading about, called god something roots and you read about this, I believe it's from China, they use this for rat poisons and now they're using it to help people with arthritis and different types of diseases because the roots not poisoned.  But when if you think about it if you apply the reasonable expectation of the consumer could you as a consumer could think that it would have poison in itself and I would argue yes because the plant is poison itself if you don't expect it all and just get that root itself we've got a problem don't we?  So again the facts will tell you, so question No. 28, D would be your best answer.

Okay.  So do you have a better understanding of when you take multi‑states you have to narrow it down to what's being tested.  Element in the theory, if you don't, that's where you're getting it down to two and you're missing it bauds you have to go that extra step it's very very important otherwise we're going to be in the same boat and that's where your frustration come in.  Does anybody have questions at this time?

At this point what's going to happen?

At this point we're done with torts.

For now I should say and then what's going to happen you're going to go over contracts next week, so you'll be sent the contract checklist if you have your own use it please, because it's harder undo something you already know so you don't want to re‑memorize something it's a waste of time I would rather have you issue spot and doing multi‑states and review of contracts and after that the same thing we'll do an essay and multiple‑choice test.  You should have good understanding of your torts does that mean I leave it and focus on the contracts, absolutely not what that means you still need to review your checklist and I would do that daily because you only have one subject underneath your belt right now and then from there I would multi‑states issue spotting and torts, everyone if it's 5 multi‑states a day you have to keep doing them if you don't you'll lose the technique and get frustrated again we're treading war water and you're at the same score, so something you need to keep doing and when you miss it, why?

Why did it pick B when it's C?

And go back and figure it out, you know when they said strict liability, I see the strict liability but it's a products issue, why didn't I see that and go back and look.  Sometimes under stress or going quickly through things we make an assumption that you made.  So I want you to go back and look at the actually why it's very important.

Two questions in regards to torts.  Very likely to be tested why?  Because there's two contracts on the last baby bar which we'll be going over the last baby bar a few more works, so products liability does look good for testing so it's one you should have mastered so do as many products liabilities exams as you can.  Because it's been tested quite a bit and the other one could be torts under the theory, under defamation that's one that hasn't been asked in a while.  Be prepared for it.  And general negligence and they have been hitting intentional torts and you think that would be easy, that hasn't been easy so if you work your ways backwards, from the baby bar you'll run into a couple of those and give you a good understanding of how things are tested all right.

Is there any other questions?

Again, as always if you do think of questions later please feel to let me know, send me an e‑mail and I'll be more too happy to help.  The questions seventh over late I'll send an e‑mail and explain those to you, see you next week have a good night.   
[7:00pm ]
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