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>>INSTRUCTOR:  Good evening everybody we'll be starting in approximately 1 minute.

Good evening everybody welcome to tonight's Baby Bar mini-series our focus tonight will be on the subject matter of contracts, I do want to point out that these sessions are recorded so if you can't fulfill the whole lecture if there's a lecture you are missing or you want to go back and review these will be available for you on Taft's website just go to student section and go to the Baby Bar mini-series and click on whatever class you so desire.  Again.  Welcome.  Tonight we'll be focusing on contracts.  With contracts it's a little bit different obviously than torts.

And the one thing you're going to see with contracts is very checklist oriented.  So I would like you to keep that in mind and take the checklist in order.  So you always want it as a fact off with the formation issues and work your way down.  The facts and the call of the question as to what's being tested and what row have to break apart in formation and etc.  So for example, No. 1 I want to make sure you take the checklist in order and when you see a contract question, I want you to ask yourself a couple of questions.  No. 1, based on the facts when you read it you want to ask was a contract made between the parties?

So was there an offer?  Was there acceptance?  There was consideration?

No. 2, you want to ask yourself is there any reason the contracts are not being enforced, so you think of defenses such as statute of frauds, maybe a [Indiscernible] evidence issue.  Are there any conditions under the terms of the contract and the every conditions, every contract has conditions, you'll know based upon the facts if the conditions are being tested right and with conditions you always want to look so see if your performance has been excused so you want to break that apart.  Also look to who is bringing the lawsuit.  Third party beneficially are we dealing with an assignment, delegation or [Indiscernible] or maybe all three, and of course, if there's been a breach of contract, what are the viable remedies?  So break it apart.  It's that actually simple if you walk through the actually steps and I want you to be thinking about that.  Students have a tendency not to do wrong contracts, and I think the reason behind they don't use a checklist.  It's not a bad subject matter and I do like things structured and I think contract is structured for you, if you follow along with that checklist you'll help identifying issues that you do need to discuss on the examination.

Remember, at any time if you have any questions, just pop them up there, please use the question answer box because that's the one I'll be monitoring and I'll be willing to help you with any particular questions you have.  Besides contracts most of us are weak in is Uniform Commercial Code that's another area you need to know for Baby Bar.  So I'll spend a little time near the end going over certain sections that you would be very familiar with because its essays as well multiple‑choice testable so it's something you need to know.

The first thing you always want to start off with in a contract question is ask yourself does the UCC apply in.

Now, remember, the UCC applies to a transaction of goods.  If the answer is no it doesn't, so let's say dealing with a lease, don't bring up the UCC at all.  Why?  As a waste of time.  You won't get credit for it so a lot of students have an introduction, UCC verses common law and then they conclude the common law does apply, it's worth nothing, so time is against us, so we need to get the issues that the examiners ‑‑ in the exam answer.  So we don't to waste time.  With regards to UCC in regards to goods in an area that is tested and is goods verses service contract.

Goods verses service.

Obviously, what are you seeing in the fact pattern let's give an example, Pauline goes to purchase [Indiscernible] she asked how much it is per square foot... (Reading).  Oh, so, she's actually buying the fencing, as well as the installation, so we have a goods verses service.

Of course the facts are going to tell you, now if you see this at issue, you have two issues you're going have to address.

The majority rule, is it a predominant factor test?  So under the prominent factor you're looking at what's the prominence of the contract?

So when the example I gave you if I told you the total price was 500, 350 is for the fencing and 150 is actually to install it.

Would the predominant factor in that case would be the fencing so the prominence would be the good verses the service, wouldn't it?  Verses a minority view is the [Indiscernible] test.  Under the [Indiscernible] test you're looking to what's the basis of the lawsuit?  What's the cause of the complaint?  So if I think I used the name Pauline if she's not satisfied how it's installed, why is he suing?  It's installed properly, so it's the service, it would be a service contract verses a goods contract.

Okay.

What you'll find on the exam usually one ‑‑ that's the prominent factor of the [Indiscernible] test one will put you under the UCC and other will put you under services, they do that to see you contrast.  If you do UCC on the exam applies, you're going to give me the distinction between common law and then of course if common law bring up to the distinction to the UCC, and that's why they set it up the way they do.  So you have to go through the prominent factor test as well as the [Indiscernible] test.  So you do need to know best.  And one will put you in the UCC and the other one will most likely not.

Now, next obviously if I find the UCC applies I'm doing ask and see if it deals with merchants and I the reason I want to look at it is get out of the way I do want to address is like firm offer and address as to why these parties are merchants because it's going to mess up my analysis.  Show if they deal in the goods of the kind or hold themselves out with special knowledge and skill and then move forward.

Now, in the checklist you'll see the first thing I always ask myself when we're dealing with UCC or merchants, look to [Indiscernible] negotiation.

Now remember it's basically an invitation to deal we don't have to intent to be bound by contract, we're just negotiating that area that I do look at with the [Indiscernible] negotiation, when do I see that tested I always ask myself is there a pro evidence here?  That's a lot of time you'll see something happen to a negotiation, we left out something we left out previous.  And so that he is a something that helps me identify that issue.  So if I see preliminary and ask to see if it's a [Indiscernible] evidence issue, and we'll get there under defenses.

Obviously next you have your issue to offer.  So offer means your intent you need your definite and certain terms and to offeree.  They have offered ton Baby Bar formation.  And what are the examiners are looking for?  And how are you going to do that is by looking at past exams so if I say buyer and seller if he's interested in selling his car is that a an offer or [Indiscernible] negotiation.  So you want to if you say it's an offer and that's not what they're looking for they're looking for the negotiation you're going to write your exam the wrong way.  So you don't want to make sure you understand what I need to show it's a negotiation verses an offer, etc. and I once you find an offer, give you an example, let's say, on the exam you find that I'm offering you say my car for $5,000 and I'll deliver you ‑‑ deliver it to you in the title in a reasonable period of time.  Only you go through the definite certain time you know terms, quantity, time, identity, price, subjects matter the time's not really stated is it?  You're going to have to look to which when the examiners want you to write and [Indiscernible] look to a reasonable period of time based on what's stated verses buying it to be a failure as to the issue of an offer, right?

So, again, the more I can get you to understand how they test as to whether or not this is an offer you know what they don't want this to be an offer they want it to be a negotiation or the next statement coming from the parties mouth is an offer you need to know that so that's important.  There are ways determining an offer such as a counter offer, death or destruction, those do come up and this is something that's highly testable on the multiple choice questions so you do need to know them.  So in essence, who's the one that actually does the rejection verse it is revocation?  And if you get your parties mixed up as I found you to be the offeror, when you should have been the offeree, we're having issues with what we're addressing.  Another area that comes up here is your option contract.

And your firm offer.

Remember an option contracts an offer supported by consideration.

So it's going to be open for that stated period of time.

A lot of times, how this is tested, is that it's not supported by consideration.

But remember, just because I didn't give you money, doesn't mean there's no consideration.

Look to substitutes.

So you could argue reliance based upon the parties conduct so that's what I want you be aware of, if you find considers lacking go to the next step and see if there's a way to find substitute for consideration.  By the facts of this party rely if they didn't there there's no option.  Your firm offer, UCC it does come up on the multi‑states a lot.  On the firm offer it must be in writing so people forget that portion of the rule.  Needs to be a by a party who is a merchant so one of you have to be a merchant and basically is good for a reasonable period of time not to exceed what 90 days.

Now, a couple of times I've seen this tested as one it's not in writing.  The second way I've seen it tested a good offer for 120 days.

Do we have a firm offer and see a lot of people would say no.  Yeah we do.  But what they'll do is enforce it for 90 days.

Right?  So if its stated for a longer period of time the courts go, enforce the firm offer up to that 90‑day period but we do have a firm offer so these are little nuances that they're going to play with you so you understand the concept.

Another area of acceptance they do like to test you have your unequivalent sense which is common law, under UCC we have any reasonable method, but common law we have the mailbox rule and that does come up on the multi‑states.  So in essence when's an acceptance effective and everybody knows upon dispatch that's easy, but there's exceptions to this.

So let's say I call you.

Right so I put my acceptance in the mail effective upon dispatch but I call you and say I don't want.  I mailed you a letter forget it we I don't want you.  If you rely upon my rejection we don't have a contract.  So you to look at to the facts which is going to take place.  Further in regards to the mailbox rule to give you a hint, the mailbox rule does not apply to option contracts, or firm offers.

So that is a trick they do on the multi‑states so if you find it's an option you cannot accept by mailbox rule.  So further in regards to acceptance you can have a grumbling acceptance or a mere inquiry so something you have to look to the actual facts so Mary offers to sell her car to Peter for $5,500, Peter calls Mary and saying I accept your offer, that [Indiscernible] he further states I hope you will detail the car before you deliver it to me.  Oh so that an added term or merely an inquiry?

Right?  So do you see how you have to look to the language and argue, I hope, that's a good language to argue it's merely suggestion it's an inquiry not part of the basis of the argument.  So do have a valid acceptance?  Yes, because we have the unequivocal sense but he's inquiring can you do this to me?  This is an acceptance thigh like to play with you, with your mailbox rule your grumbly acceptance so we have a counter offer.  Now this is under the UCC if we have an added term, [Indiscernible] battle of forms that's highly testable you need to know this.  And they're giving more slide how they test this area.  What do I mean?  When you have additional terms as well as different terms and I've seen recently coming down on the Baby Bar, they test both it's not fair, but they do, so you have to pay attention to the facts.  So they give you within the same paragraph that a contract in regards to a specific amount of tires and I tell you I'm going to specify the size that I want, well it wasn't stated in the original agreement right, that would be an added term and then of course, my contract basically says that it will lit grate an arbitration and then your contract states that it will go to the California state courts.

Oh.

Now we've got a different term.  So you've got to pay attention to the actual language and break it apart and when they do that a lot of times they see they separated it by the calls to help you, not always but a lot of times grow look at the calls they've kind of isolated such as is the cause for the California state courts valid?  So they kind of isolated that area for me and then call to be a remaining of everything else.  So I can talk about my different terms independently and then my additional terms and that helps in regards to your structure.  If they did combine them, I would talk about one at a time.  Go through the additional terms, argue it.

Then head note your different terms, argue it and give you conclusion and then go to consideration.  So it is something that you need to understand and think about, if it does pop up of how you're going to I dress the issue for the examiners, because organization ask very important isn't it.

So battle of the forms is something that you do need to know.

Remember basically, additional terms, do become part of the contract unless the material alter you object within a reasonable period of time within 10 days or the acceptance is conditional.  You do need to know.  The different terms where you have your drop out, knock out rule and I would do both on the exam but you do need to know and the small minority is material alteration, but you need to understand because it is highly testable.

Consideration.

Once you get to consideration, if we show the bottom for exchange for legal detriment we have a valid contract.  In certain areas they do like to test, requirements contract, and you're output contract, remember these contract look illusory so I'll buy from you whatever I need, so that would be requirements contract.  But I might not need anything, but as long as based on good faith they're going to support it.  So as long as it's based on good faith.  I can order whatever I want I don't have to order anything.  So there's no give and take between the parties is there?  One area I want you to be area of preexisting duty rule that's something the examiners do like.  If there's no consideration you're already in a preexisting duty performed so therefore, they're agreement is not enforceable if it's a modification.  So if you find that the consideration is lacking please look for a substitute.  Detriment or promissory estoppel are consideration.  So the party relied somehow to look to the parties conduct could you see reliance in the party then the party did rely then they find that the there is a viable contract between the parties.  Now once you shown offer acceptance consideration please always look to see for defenses, but before I go there, I want to teach you something to look for in a fact pattern, if in the fact pattern the facts state there's a valid written contract, formation is not an issue, offer acceptance, consideration they just took it out for me.

However, it doesn't mean defenses to formation are not at issue, so I won't dismiss the whole photo from my checklist.

[Indiscernible].  Are or there's a sign contract by the parties.  Do I still have formation issues to address?  Yes I do.  But what do I go through?  Offer acceptance consideration?  Or can it be mutual consent and consideration.  And this is something that you do in you know want to know why?  Time.  The rule of thumb is they spell out the terms, the quantity, time, identity of parties, price and subject matter if they spell that out for you, then they want you to go through offer acceptance and consideration, if the terms are a little bit more ambiguous, mutual consent which is offer acceptance isn't it and then your consideration.

So you want to know that why because of time, because as you know time is of the essence, no pun intended.  So something you do want to be aware of.  Now once you form, you look to defenses to formation, statute of frauds is highly testable.  Why do we list statute of frauds, I don't understand it.  And the reason we miss it is because we look for rule.  But prime example would I send you facts for purchase order you specs back of the purchase order or receipt of it, [Indiscernible] so all or incomplete writings does trigger the statute of frauds, now it applies again to oral or incomplete writings to contracts that fall to the statutes of fraud which would be marriage, royalty or interest there in, a debt of another.

A contract of which by its terms, remember, by its term are not performed within one year of making thereof.

The goods of $500 or more.  Marriage not very testable.  It has to be an interest in royalty.  So I'm selling you land or lease.

Right?

That would work for reality.

Guarantee [Indiscernible] so that's not too hard to hide.  A contractor by its terms that one's a little bit more tricky.  So if I tell you in the facts someone contracts with a doctor basically saying I'll clean your made medical facilities including the whole facility itself as long as you're in practice, right, and oral agreement you're in practice for 10 years, is it barred by the statute of fraud, the argument by its terms you can quit your practice by terms.  So in terms it can last us a day.  So that would be your argument and say it doesn't fall within the purview of the statute of fraud, if it did you'll find an exception.  Once you find that the statute is triggered, head note separately an exception.

Start with this sufficient memo and work your way through it.  Now, remember, once the statute is triggered you need to way to get out of it.  Look for an exception.  What can you argue, sufficient memo.  Remember, with sufficient memorandum [Indiscernible], and signed by the party to be charged.

If that doesn't work, then what do I look to?

Well it depends, marriage you have the sufficient memo, reality you have the sufficient memo or par performance you moved in as well playing property taxes or you moved in and did substantial perform, debt of another you have the main purpose and the main purpose is to benefit you, so somehow you're benefiting from assuring someone else's debt that's come up where I see it which is old, obviously with the typewriter distributor, or another party stool who needed to the typewriters assured the debt so the benefit for them because they needed those typewriters you also have the one year which I give the example and the contract of sale of goods of $500 or more, the sufficient memo of UCC of written consideration or you have full part or delivery of the payment of the goods.  There's several ways and another one that works for all of these that we have a tendency to overlook, is what?  Reliance.

Right.  So regard to the reliance so if you show what we call estoppel the party reliance somehow then you're stopped.  So if we're in a contract for a special manufacturing good you're estopped, otherwise would you do it?  So you see something in regards to the facts that shows you did rely and that will take it outside of the purview of the statute and that's something they test.  So they like to test the odds.

Let's say in regards to what exceptions basically apply.

So they like to test [Indiscernible] writings and they take to test the estoppel for foreseeable, reliance to take it outside of the statute of frauds.  So it's something I want you to be I ware of and look for.  Mistake another defense, mistake is your job to determine is a mutual mistake or a unilateral.

So they have a mistake belief, unilateral we do have a contract but it's void, so they're under the mistaken belief that it's we are have a contract, but it's voidable by the one that what?  Didn't have knowledge of the actual mistake, so if the party should have known or they can't afford the contract.

Ambiguity that multiple interpretations, [Indiscernible] is a one you need to know.  People don't do well with the pro evidence.  Pro evidence if you break apart the rule, written or all agreement made prior to a contemporary to that written contract is not allowed to come in to change the alter the four corners of the contract.  So we're not going to allow any written document you made to prior to your written contract, to change the four corners why?

Because we put our final expressions here.  Why are we going to let that?  There's exceptions to that.

Such as fraud, mistake, ambiguity, or if we basically have something that's what?

For the ambiguity to interpret, obviously we need to know what was meant.

So your buying chickens, okay, but I told you I want all of the feathers offer.

Well, gee, what was meant?

Ambiguous, you can't say.

Or the standard in the industry, right?

So that would be a way to obviously get that testimony in.

Basically extrinsic evidence to regard to the interpretation of what our intent was to the actual contract.  You also have illegality it doesn't come up too much.  Capacity such as minors that does come up on the multi‑states so was want to beware of it.  What I see in the multi‑states.  A minor can't enter into a contract but if it's a contract for necessities and then we have a problem don't we.  Such as food, shelter, medical.  But let's say it's for car, another necessity or a cell phone, not a necessity.

So can the minor disaffirm the contract?  And yes they can, right?

So even after they reach the age of majority they have a reasonable time to disaffirm that contract.  So that's something they like to test.  You have a remedy.

So, if we have a minor who received all of this benefits, right, although they can disaffirm the contract, doesn't mean we can't go after them for restitution because they unjustly enriched so you want to see based on the facts how for examiners want you to go, on the multi‑state what are they testing here?  It's a really an issue of disaffirm mans or what remedy is available to the contracting party and again you'll know.  Again based upon the facts.

Third party beneficiary.

This is not come up in the last couple of years the Baby Bar really hammered this, they hit it several times in a row, so it is something that I would be looking for coming right back, because students don't do well.  With the third party beneficiary, it's a very simple approach to follow and it's a simple concept if you focus on the correct contract so all of the rule is, if you have a contract between A and B, [Indiscernible] rights it's C as the third party bene you have to make sure what contract we're dealing with, that third party, needs to be known at the formation stage of that contract so if you and I contract and then later you call me after up after we contract and say you know what I want to give the money to Dean Strauss, well he wasn't known at that time so we couldn't be a third party to our agreement so the status has to be known at the formation stage of the contract.  So there's no way I can really hide that from you, if you know what you're looking for.

Now, once you see third party beneficiary, you need privity, [Indiscernible] you do need to show that the parties had the intent to benefit.  So to look to the language, conferring a debt, distinguishing a debt, you could [Indiscernible] now common law we have three types of classification.  We've got the creditor, we have the done knee.  And we have the incidental.  Right.  Remember the creditor rights best between notice and sent.  And the incidentally rights never invest.  Right?

Now there's another minority which would be a reliance so if you see that in the facts I would carry it through based on the actual reliance and then of course what rights do you have?

As a third party beneficiary?  Well you basically step in the shoes.

So whatever the original contracting party has you have step in the shoe and the have the same rights as the original contracting party.  Now with the third party beneficiary and whether they're hurting students with assignment and delegation, a couple of things we're going to break apart and come back over it.  With assignment you'll see given away the rights you have under the contract.  So assignment is giving up some of value.  With an assignment you need to determine is the right able so it has to be not to personal nature, not contract or [Indiscernible] by law, now even though I told you not prohibited by contract the law favors assignments.

So even if it's prohibited by contract, guess what, go ahead and assign it they're going to allow, so you need to be aware of that.

Now, is it a valid present assignment it has to be an existing rights and the effect is you get the benefits, whatever was under that particular contract so what you're going to do is go through and approach defiant, privity, pursuant to the Lawrence B Fox, is the right assignable.

Because was it a valid and present assignment.  Can you step in the shoes and any viable defenses that's your set up for an assignment?  And then look to see if there was a delegation.

Now if the delegation you're giving up or giving somebody I should say your obligation of the contract.  Right, so in essence if I contract in regards to doing landscaping.

Well the benefit is that I get the money paid to do the landscaping and obviously the duty so to perform the work.  So if I assign and delegated, I assigned the rights of the money as well as membrane performing that work.  I no he with the delegation you have to have to show is a duty [Indiscernible] and was it assumed was there evidence of a negotiation and then what's the effects of the delegation?  So remember, delegation is the obligation under what the party estoppel contracted to.  Now a couple things for you to remember.  No. 1:  On the examination they use the word assignment especially in the multi‑states all the time.

That doesn't mean that we had an actually assignment we could have had a delegation as well.  It's your job to determine what transpired between the parties.

So was there just an assignment?  Or was there assignment and a delegation?

They'll never tell you.

They're just going to use the terminology assignment.  So you have to look to the facts, and understand as to what the party’s rights for under the contract and what transpired between what you just gave away.  So it's very important.

The other thing they do like to test on the multi‑states is what we call successive assignments.

So I give it to you, and I give it to you, we give it to all of these people have a problem here.  So common law verses time and rights.  But if you have what we call like a token chose, somebody gave consideration for, they're going to have priority over you.  So that is something that again they like to play on the multi‑states.  The other thing I want you be aware of, with an assignment delegation it's actually a form of a contract.  So I have here in regards to A and B are enter a contract let's say, to win a condo.

B realizes it’s going to be transferred for work, so he assign to C the right to the condo, so I have A and B enter a contract for the condominium for lease, B assigns that lease to C, that's all I give you.  So what do we have?  Who is suing?  So if I told you based on the fact pattern that A is suing B it would be straight contract.  If I told you A is suing C, how is A suing C?

So you have to look to the B, and C contract, show the assignment and delegation, and show how it gave rights to A as a third party beneficiary verses the if I change it on you, and then tell you C is suing A, how is C suing A?  C is suing as the assignment delegation and stepping in the shoes of B, as an [Indiscernible] contract, under the assignment delegation.  So that's the key to look to who is suing and how did they get the picture?  So I always have to diagram these myself, especially on the multi‑states, which contract are we dealing with and who is suing who?  So I can determine if it's an assignment delegation issue verses if it's a third party bene and when the bar likes to test, because I can hide that third party bene from you, because you're focusing on the wrong contract or you don't really see it and you just go through assignment delegation but how did they get in the picture?  

He's a third party to get assignment delegation sox you want to be aware of that and it does come up and there's 4, I believe 5 total, 4 Baby Bars that are most recent within the last 5 years they've hit this and hit it hard it's an area, and unfortunately it comes up on the multiple choice questions so there's no way around it I need to know it.

Okay.

That's your third party rights which deal with third party beneficiaries and your assignment delegation.  If you have set ups, that's going to help you write the examinations so that makes it easy for you on the essay portion.

Conditions.

Some of these don't do with conditions, its straightforward keep it simple.  Start off with what type of condition are we dealing?  Expressed or implied?  Remember with express condition it has to be stated so there's no way I can hide it from you.

Right.  And remember the courts hate expressed conditions they fill they're harsh because few don't comply when you're in breach.  Ouch.  Pretty harsh.  So when the express condition you see it on the multi‑states you have satisfaction clause as you have your architect certificates in regard to compliance you can see it with the essay on the time of the essence clauses and it has to be clear to you, you can argue is it an express provision based on what the language and what they say, or is it an express promise.  You basically saying I'll get it done on time and that cease something that did come up on the Baby Bar.  So it expressed condition, verses an express promise.  Was on the last Baby Bar as I recall.  So it's something I would be looking at.  If it's not expressed it's implied.  Implied if law it's a constructive condition and then is it president you have to go first before my duty or is it subsequent meaning you perform and then my duty or consult, simultaneously.  I generally describe on precedent and look to see who has to go first to make it easier for me to write.  And when you find the implied in law condition, look to see if it's excused.  The same thing if you had an express condition, right it upheld see if you can excuse that performance so you want to write up your checklist and see can I write possibility impracticable, modification, frustration of purpose, etc. and grab as to as many as you can.  The one thing you need to remember, with express conditions, you cannot and will not ever argue substantial performance, I never want to you to tell me it doesn't apply to express condition they don't want it to apply, the law says no, don't put it near it, don't discuss it it's a waste of your time.  Now with conditions you're going to type and look for an excuse.

Genuinely excuses have a tendency to go together.  So you ‑‑ what does mean?  Two or more I'm going to look for two or more ways to try to excuse the party’s performance.

Does it make sense?  Again I'm looking for two more ways to excuse the party’s performance.  If you have improbabilities let's say you should look for impracticable and frustration of purpose.  So let me say it again.  Impossible, impracticable, and frustration of purpose.  They have a relationship.

With impossibility remember it has to be objectively impossible that nobody can perform.

So let's say tonight's lecture is canceled because I'm sick, or am I excused from a possibility?

No.

Right.

Because somebody else could perform the lecture or say the building burns down, impossible?

No.

Go have it somewhere else.  Impossibility generally what doesn't work it has to be objective.  Nobody could perform.

They basically say it's against the law to speak after 6:00 p.m.

Oh, okay.

Now, obviously it would be impossible because nobody could do it.  So you'll know based on the facts.  And again it's very rare impossibility is going to work.  But it comes up quite a bit.  Okay.  Impracticable is basically out of fairness that it's so unpracticable to make you perform and it usually comes up with money.  So I contract with you in regards to doing some type of labor, and because of costs and construction and everything it really goes up 10 x of what I've actually offered to do the performance for, and then the courts probably going to let me out, so I bid the job for 10,000 it's going to cost me $200,000 to do it perform the court will say it's impracticable to enforce the agreement an let you off.  But look at the damage would have to be, 10 x, if it was 10,000 my bid and it's only going to cost me $70,000 to do it they're going to make me do it.  Because we're sophisticated you should know how to bid a project and anticipate costs and rising cost.

[Indiscernible] the other one I said that comes frustration of purpose you need to see unforeseen event.  So something we didn't anticipate.  But your purpose has to be known at the formation of the contract.

So is the parties contracting need to know why you're contracting.

So if I'm contracting let's say the horseback riding for the rose bowl parade and then it's canceled.  I was only learning for this parade so it would excuse my performance under the terms of the contract.

Again, general what?

Doesn't work.

So a lot of times they still bring it up, but it doesn't fulfill the elements.  So again improbabilities impracticable and frustration of purpose like each other.

Substantial performance.  You need to know your elements.

How this is triggered when you see the contracts basically 90% more performed then you know you bring up the issue, and you know the parties what they bargained for.  So obviously the party didn't do it deliberate?

If I can show substantial performance that will excuse my performance another one you in regard to [Indiscernible] repudiation.  Involuntary disability, they like each other.

[Indiscernible] you repeating it by words I'm going to performance.  So prior to performance being due, saying you're not going to perform.  Verses value voluntary disablement, you can't perform.  You disable yourself.  It's by your conduct.  So what do mean?  Say you contract in regard to you buying my entire supply of cell phones.

I find somebody else want to buy them for money I sell him my output.  I call you up say I'm not doing it.  [Indiscernible] but I also by selling my entire output to that other party, volunteered disabled myself because I have nothing else to sell you, I don't have any more goods.  So by my contract with entering into contract party I just what?  Voluntarily disabled myself didn't I?

So you'll know it based upon the actually facts.

[Indiscernible] and that comes up more, people don't understand divisibility.  Stick to your rule.  A contract can be divided by price.

It can be divided by units.

And the contract was not bargained for as a whole.

That's the key.

So a lot of times you can divide it price unit but was the contract bargained as a whole.  I'm going to give you $100,000 to paint my barn as well as painting the fence.  As well as resurfacing the decking of the pool.

Kind of looks like [Indiscernible] divided by rice, divided by unit but was it bargained for a whole.  It's sound like a package.  Verses, I'll give you 10,000 for the barn, 25,000 for the fence, and you know, 30,000 for the resurfacing of the decking, divided by price, divided by unit.  Was bargained for as whole?  This comes up on the multi‑states so you do want to be aware of it?  So you have to be careful a lot of people think installment contracts are divisible.  They're not.  Why?

I'll contract with you to supply meat for my restaurant.  Say $50 a pound for prime rib for the next year.  Well divided by price, divided by units.  Was a bargained for as whole?  Yeah so even though you're doing it weekly, I buy them for the full year.

Right?  So that contract would not be divisible so you have to watch that, that comes down to the multi‑states and lot of times people miss it and it's one you shouldn't miss.  It's called a give me, I know the rule, I should get it correct I like those because I don't have to work too hard for them.  Another way to excuse your performance, I didn't go over wrongful prevention it's where you a party won't let you do performance of your job.  That's a going to excuse your performance.  Rescission, to so this comes down a lot of times I can't get that particular shake roof that you asked for, so basically you rescind the contract.

Stopple, reliance again.  Or you waive your right.  Or it's okay use this instead.

Oh.  Did you waive it?  You waived your right under the terms of the contract, so you weight of the evidence it so when you see this at issue, I want you to go through as many as you can grab onto, and you see some have a relationship such as [Indiscernible] repudiation, bond disablement, frustration of purpose, so look for two or more, if you see just one, we probably made a mistake.

Now, again once you type it as an express condition, carry it all the way through and see if you can excuse the performance and go to the other sigh and see what they can do.  And come back and go to implied in law condition and see what you can argue and then the other one is implied in fact and that you can't excuse, good faith cooperation and either you do it or you don't.  So if you think about it, a lot of times we do enter contracts today whether it's for your car or painting your house we never sit down and say when you paint my house you're going to make sure you don't have drops of paint on my carpet or furniture, we don't spell that out, we make the assumption don't we.  So that's workman like manner it's implied in the contract itself that you're going to obviously fulfill that obligation so it's implied in fact.

All right.  Another area you probably don't have your checklist but you do want to be aware of.  They have tested this on the Baby Bar, I would say 3 years ago with UCC warranties.  Did it hurt a lot of people? 

So very similar what you learned in torts.  We have expressed warranties, merchantability.  Finance for particular purpose.  And you have warranties of title.  So you have a particular good you're trying to sell.

The difference is privity so, you'll see under the UCC they kind of separate privity in regard to the A B C, A is any foreseeable user, B expanded, to any natural person.  Expected use.  And C any person opened it up to corporations because they're considered a person.  Warranties it's a thing you want to add it to your checklist.  I put UCC terminology prior to my breach.  So I know where to talk about it.  Why?  Because then I don't know who is the breaching party so you violated the warranty, you might be the breaching party or risk of loss or destination or afraid on board contracts so way tonight see what I put first and the particular [Indiscernible] I call it my junk category you want to do it prior to you getting to your actually breach and if you're breach is a present breach?  I'm just perform the essence of the contract, [Indiscernible] [Indiscernible].

That is something that will come up on the multi‑states.

Why?  Because people don't understand the rule.  Anticipatory breech, you can call it whatever you want in your checklist and I'm under breach.  You to have express repudiation.

But, the contract must be an executory stages, in order for you to bring a lawsuit now.  So what you'll see in a fact pattern they do it all the time and you'll see it on your mutt states that the contract with the singer, right, who is supposed to sing in regards to new year’s eve for $100,000 he gets offered a better job, calls you up on December 30th and says I'm not doing it.

Okay.

So do I have to wait and see if he shows up?

Or can I sue now?

Well, let's look at it.  Expressly repudiated saying he's not going to do it.  Is the contract in executory stages?  And what that means that either party started performance or one party hasn't fully perm formed, based on these facts, nor has one fully performed so the contract is in executory stages you can sue now or wait.  It's your choice.  So I could bring the lawsuit now.  So that that's what it means when it state that had it's in what we call executory stages.

The contract must be in executory stages that is something I guarantee multi‑state right there.  99 more to go.  Installment contract, 98 more to go.  So if you understand how they test these concepts you'll start seeing it in your practice.  And that builds your confidence plus you're okay I won't miss these because I understand where they test, what they're looking for.  How they're trying to hurt you.

All right so that's basically you're breach.  Remember with breach, don't spend a lot of time.  Right.  Major verses minor, a lot of spend paragraph after paragraph.  Two sentences get out.  You'll know it's a big issue which I've never seen it tested that way.  Ever.

So I've been doing this long enough.  Get in, 2 or 3 sentences and get out.  It's killing your time I want you to spend the time on what the examiners are looking for, what element they really put issue.  Last area of the checklist is remedies, you've got to asterisk this they're hammering you guys with remedies.  It showed up twice on this last Baby Bar.

Not nice.

You need to know your remedies.

Right?  So have your specific language you have to get to know, so you have general damages so it's expectation of the terms of the contract, well it's a building contract, what do you expect or if a good contract you need to know that.  So if it's regards to dealing with goods, well, what do I get?

Well I get the expectation as to whatever I paid for under the contract I get the pair market value that I have to pay for somebody else so if I contracted for goods and for $500 it's going to cost me 600 well I get the $100 difference don't I?

You need to know that.  Verses in regards to your ‑‑ you don't want to say your expectation verses land sales contracts what's the difference verses the fair market today what is the value?

You want to bring that up.  Special damages, [Indiscernible] still good law, still tested.  Hallie says you get that what is condition reasonable, foreseeable.  When at the formation stage of a contract.

Don't forget that it has to be at the formation stage we have to know about it.  It can't be something that pops up later so if I contract with you, to put in irrigation, right, but I didn't tell you I'm signing a crop next week and you do get delayed and don't get it done and I have the crop plant and I have no irrigation I have a problem I'm suing you for the loss of the crop.  We didn't know that, we you didn't tell me, so was it foreseeable formation crop that I would plant a crop and lose a crop because you didn't have the irrigation done in time.  You are rescission, remember it's a do a contract.  Reformations based on a mistakes you know that, so reflect the parties intents.  And then you have restitution.

Restitution does come up quite a bit.  It's to prevent the unjust so somehow you benefited and maybe you didn't have to pay damages or maybe the damages aren't as much as I would like because you received a better benefit I would like to seek that restitution and then lastly specific performance, and yes, you're responsible for specific performance.  What specific performance?  You know this is equitable remedies and you haven't had remedies before but you're asking the court to order a party or the breaching party to perform form.  So say it's a land sales contract you're not going to send me the land I want that land so land's unique I can didn't the same piece of land.  Right?  Everybody piece of land is different.  So I want to go before the court and show my contract and get them to enforce this agreement between the parties.

Well, how are we going to do that?

[Indiscernible] right.  So I go show the contract you had a contract, you failed to comply with the terms of the contract and so you're in breach.  So I want to enforce the agreement, land is unique, I put it in escrow, whatever the case may be, so the courts are going to force you to sell me the land and then you look for defenses which they've been tested defense you have like latches, that's very similar to what you guys know as statute of limitations but in equity, because of your unreasonable delay it's prejudicing the other side that's all it is.  So you wait to bring the lawsuit 5 years later.  Well you kind of prejudiced the other party.

 (No sound).

To tell me your hand but you sold it to another party who is in escrow who didn't know anything about me.

So they can cut off my rights because they didn't have notice.  Unclean hands which doesn't come up too much.  Those are your defenses equitable defenses in regards to this issue as specific performance.  But sit a remedy.  General damages or I should say damages, rescission, reformation, res cushion, specific performance that you do need to know.  Because it's an area they tested I do want you to be aware of because we're hitting it hard.  I don't know why, but it's something we don't care why we want to be prepared so we can be prepared for it.

Now, in regard to the UCC, areas that I do want you to know, there should have been a sheet emailed out to you that had highly testable areas under the UCC, and one was formation, statute of frauds your 2 dash 201, firm offers additional firms... (Reading).  These are highly testable areas and I gave you the code sections and it's something I would recommend you look them up for the UCC, or you have the sales of [Indiscernible] look them up.  It's something you do need to know.  And that area I isolated there for your output requirements contracts your delivery of single lots verses several lots of goods.

Warranties implied.

Your FOB and FAS terms, because they're going to be on the multiple choice questions.  Now your warranties will Bonn the multi‑states but remember I told you earlier they could come occupy Tennessee essay as well so you do want to know that.

Another area they hit buyer’s rights to sell the goods or sell based on sellers insolvency, or shipment by the seller, destination of contract, risk of loss, does it shift the right to cure.  So if I get nonconforming goods does the seller have a right to cure?  So if there's time to cure, then yeah you have to have seller have time to cure.  Or a seller delivers you nonconforming goods and they're perishable, do I have to do anything with them as a buyer?  Yes you do have to take reasonable steps to sell them.  They're perishable, so these are things that are rule oriented that's not common sense its ‑‑ oh yeah I know you have to stop.  Its rule oriented.  And that's what I like about the remedies, on UCC, they're rules.

It's not much in regards to have to figure it out.  So you need to know your black letter law in this area because that's they're going to test.  You have seller’s remedies, prior to delivery of the goods so they can stop the goods in transit?  A buyers damages in regards to nonacceptance or repudiation by the buyer.  Buyers remedies before goods, buyers rights to inspect the goods.

Installment contracts, these all come up under the UCC and I know these are probably some new terms but look at those sheets that were sent out too because they're hitting this stuff on the multi‑states and I don't want you to be blind-sided because let's say there's 10 questions in the area I can't afford to give those up so it's something I need to know.  The good news is its rule oriented.

Right so it's not something that really ‑‑ I just need to know the rule I don't have to think a lot but memorizing and understanding my rule of law.  So that's important.

Now couple of things what we learned today is taking your checklist in order.

Starting with point and working all the way through.  Does that mean that everything is at issue?  No.

Right.  But this is going to help you identify particular issues so this is something I want you to work on and carry it all the way through it's important.  Your inner checklist that's important so you see those sub issues that's going to help you, by getting a better score.  Or passing the exam that's how they test.  So if ‑‑ gee I talked about [Indiscernible] consideration, what within that what was the examiners testing?  What element?  And if you're not identifying that, that's the problem.

That's something that you need to work on, because that's what is going to be the score.  So if I don't understand ‑‑ if I get to condition and impossibility what within possibility are they testing impossibility?  No.  Then its objectable impossible.  You have to look at the underlining element that they're trying to get you to communicate.  As long as you identify to the examiner you're going to get your credit and you're going to see again, on the last Baby Bar when you go over it they had good arguments it could go either way, and if you didn't argue you got hurt.  Again I do want to stress the remedies.

You need to know the remedies for contracts.

I want you to get to know the remedies very important.

Under contracts.

As well as under Uniform Commercial Code.  UCC.

So it is something that is that you do need to spend time on, unfortunately but you do need to do that.  Does anybody have any questions for me you guys have an awful quiet tonight?

Again, don't make contracts bigger than what it is.

Use your checklist.  It's very straightforward so the checklist just guides you it will help you in regards to helping you set up the examinations and identifying issue so it's not a bad subject that most of us think it is, very methodical.  We've looked at the tort essay, remember what I told you last week, still be going over what your torts and working on your issue spotting as well as practicing the multiple choice questions, the only way you're going to get better is practice and understanding how the concepts are tested this week I asked you to review contracts, right so you're prepared for tonight lecture, now at this point what do you want to do?  Fine‑tune and start working on issue spotting not only with torts but with contracts.

So now you need to issue spotting contract exams and start implementing contract multi‑states and you have to start what I call rotate.  So if I only have say time to do 10 a day.  Do 5 in torts and 5 in contracts and let's say I'm weak in contracts I might reduce it to 3 in torts, and do 7 in contracts.

So you again it's kind of a give and take and hopefully on the weekends we're upping the ante so this test is what?  Not an easy test, so something I need to work on and understand how the concepts are tested and the more exams I practice, and understand, oh, okay I see why this exam I had an assignment at issue, this one I had assignment delegation, other one I had assignment delegation around [Indiscernible].  Once you understand that and they can't trick you, you understand, this is what they're looking for and that's why we contrast and look at multiple exams and see why is this different than the other.  That's important and you how old do that with those third party exams because they're all different than other each other because some of them I started with a third party and then I couldn't you had to do the assignment with the delegation.  And the other one I had to the assignment up there.  You need to know where that comes into play and based upon the facts and who is suing.  Who is suing and what's the basis of the actual lawsuit that's important.  Okay.  Does anybody have any questions?

Well if you do think of any e‑mails shoot me an e‑mail.

Can I help you anyway you can.  You're going to receive a contract essay questions, as well as multiple choice questions I want you to take them.  I'm not worried about this time in time of your timing so if you want do it in the timing great, if you're not finished indicate to me this is where I stopped in an hour and go from there.

Because obviously eventually you do need to get your timing down, but my goal is to make sure you're understanding the concepts are you see how they come up in a fact pattern shoot them over and I'll take a look at them and so I can see what your weaknesses are before next week's lecture, are you getting multi‑states and if there's any give gig you a hard time.  I would be more than happy to go over that as well.

Any questions?

All right.  Again, if you think of any questions please feel free to let me know.  Shoot me an e‑mail.

And I wish you great studies, see you next week.   
[7:00pm ]
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