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>>INSTRUCTOR:  Tonight we'll be focusing on the subject matter of torts.

Now, the first thing in doing well, whether it's torts, contracts or crim law, the first thing you need do is a checklist, hopefully you've been using checklist throughout your law school studies and if not it's time for you to great one.  It will help you during the examination.  So when you take the Baby Bar, not only will you feel the pressure, the time will go rather quickly for you, so if you have a checklist that will help you identify issues and understand how to write those issues, that will help you immensely.  You'll know with most checklists whether you created it or found it another source.  So like an example for college the inner checklist would be duty, breach, causation, damages and defenses and that's how you would write it, that's your organize organization as well.  And funny under any type of pressure, times we make mistakes or forget things so there you have structure that will help you write your examination.  So that he is a one thing.

Get a checklist.

Again that's going to help you so don't forget issues under the pressure of the examination is helping you how to set it up.  Remember these sessions are recorded so if you can't attend a lecture we have in the future you can go to Taft's website look to the student section and go to the WebEx, in this case the Baby Bar mini‑series and we'll be more than happy to have it up there for you and handouts.  And the reviews we're doing on the subject matter torts I'm not really going over this is a definition of battery or the black letter law shall I say, I'm going through sections of the law, intentional torts and negligence and pointing out how the issue comes up or if it's highly testable so these are areas you want to spend time on and master especially if it is testable.

Remember, we did go over multi‑states last week, with the multiple choice question you learned, what?  You're going to start with the call of the question and always going to what?

The call's going to give you direction and then read the fact pattern, mark it up just like an essay and determine what's being tested.  As I pointed out to you last week, the key thing with multiple choice is to still break apart the elements and whatever particular theory they're putting at issue, and see if it's proven up based on the facts and as far we have a problem because a lot of us don't do that, so it's something you want to look at.

All right let's go through some intentional torts.  Now you know with intentional torts you have assault battery, trespass land, trespass chattel, intentional infection, emotional distress, conversion, right so those are your 7.

The first thing you're going to do look to intent.  A lot of times a lot of times on essay, the bar asks you for intentional torts I like those exams because I know I'll do well the key thing is 2 or more, so if the call is asking you for intentional torts look for 2 or more, people don't do well as an essay they're testing intentional torts.

The other thing is do you know if I need to bring up battery verses negligence what have you?  I want you to look to the element of intent.  So there's 3 ways you the break that apart.

Did you have the substantial certainty to do the activity?  Did you desire the result of whatever conduct you were doing?  Or the transferred intent doctrine?  If you see facts that support intent then most likely intentional tort is at issue, so you want to go through it.  If you don't see facts or intent forget it you're wasting your time on a nonissue, the prime example I'm driving home tonight and a car runs a red light and runs into me.

Well what's the theory?  They ran into me.  People jump on battery.  No.  36 did they have intent to hit me?  Right?  Unless they give you something in the facts, no.  It's more of a neglect cause of action so you do want to look to the facts and you'll know whether or not whether the conduct is intentional.  Pay attention to that.  And do nonissues hurt you?  Yes and no I should say.  You don't get marked down but it costs you time.  If you're writing nonissues you're not going to get what they're looking for on the issue.  So it's important to understand what's triggered when I do need to address it verses you're barking up the wrong tree.  So take your checklist, see what you're doing on the essays and multiply choice, so you'll be reassured I know this is the issue so you're not barking up the wrong tree and wasting time.

Intentional intent you're going to look to substantial certainty, and transferred intent does come up more than we like.

Right?

With the transfer intent doctrine how would it come up?

Well, it comes up by their transferring the intent from the actual intended tort verses what actually occurred so if I intend to scare you but I end up hitting you or cause I don't go to jump and hit your head because of my scaring.

I can transfer to the intent from the assault to the underlining result of the battery.  So it can transfer from the intended tort to the actual tort, or it can transfer from victim to another victim so if I intend to harm you, baa miss and hit somebody else for battery it can take the transfer intent to my intent trying to hit you and transfer it to the actual victim.

So there's two ways transfer intent does come up from the intended tort to the actual tort or from the intended victim to the actual victim.

Okay.  So you do want to look for that.

Now, the first tort we're going to look at is assault.

Assault's the intentional creational of imminent amp he thinks so the imminent is important.  So it can't be something that's going to cur later or in the future, the immanency, and that's what they like to test.  So look for the imminency, so I come up and say I don't like what you said, I'm going to hit you tomorrow.  There's no imminency, its tomorrow.  Look to the actual facts.  They do like to test that.

Remember words alone are actual.  So I have to create what?

The imminent apprehension and the words actual.  Verse it is other words battery, intentional touching of another, battery we can have ‑‑ and it's funny until students tart practicing like I if start blowing smoke in your a face that's equivalent to a battery or I'm angry at you and you go seek refuge in your car and I kick the heck out of a car you can argue intention of one self.  So it doesn't have to offensive touch you or your being so that's something to be aware of.  Remember with battery the intentional harmful or offensive, right?

So again the smoke in the face stuff like that, that could be equivalent to a battery and that's what they like to test.  So extension of one's self that's should be a plait case that came from, but like your car, a dog on a leash and I kick the dog something like that, you would argue a type of battery.  Remember if you have any questions at any time please post it in the question/answer box or monitor I'll be more than happy to help you, okay.

All right.

What do we have next?  False imprisonment.  They love false imprisonment.  Why?  Because they like to trick us.  So word alone sufficient?

Threats can cause an actual confinement if I believe you.  With false imprisonment what they're going to test, it will be on the multiply states trespass to land, key there, you know you're walking down the treat and you're pass passing on my land there's no need or basis that you have to be aware that the land belongs to another, why?  Well if I'm walking down the street I'm acting with what, a desire to walk there.  Even though I don't know it's your property but that will be equivalent to trespass of land.  Okay.  And then you have trespass to chattels which is an intentional interference with the chattel.

The five I just went over with you, assault, battery, false imprisonment, trespass of land and trespass of chattels those are called the 5 writs of trespass, but those are the only 5 that you can use the transferred intent doctrine you cannot, and shall not use the transferred intent doctrine for intentional infliction of emotional stress or conversion.

Those ‑‑ later those are more modern so you can't use the transferred intent doctrine so those 5.

All right, conversions another tort isn't it?

Conversion you have destruction of the chattel of another.  A lot of times on essay, you can argue both it doesn't matter.

Okay, I'll come right back to it.  And in regards do I go through conversion or go through trespass of chattels if you can't tell on essay, you can write on both.  But what about a multi‑state and this is what you remember.

If it's complete destruction of the chattel it has to be conversion it cannot be trespass of chattels or if there's a substantial interference then you're going to equate that to conversion.

So the facts tell you that, [Indiscernible] and Mary picked up my bowling ball and went home, 6 weeks later, we realize is that a conversion or trespass of chattels since it's 6 weeks that's a substantial interference since it's a bully and you're bowling every week whatever the case may be, that's equivalent to be enough a conversion and your learn later in 4th year, because it's a forced sale you have to give me the reasonable value of the actual product.  Verses transfer you get a use, like a rental fee and there's a difference and that's why you make a distinction, in regards to your 5 writs of trespass.  Assault, battery, false imprisonment, trespass to land, and trespass to chattel so those are your 5 writs of trespass and you can only use the transferred intent doctrine for those 5.

Okay.

A mental false imprisonment I know you have a psychological disorder that you're afraid of something, particular such as ants.

Right and basically, and I tell you there's all of these ants here and if you come out they're going to get you, so I psychologically confined you, there's one we went over with the billboard last week.

In regards to knowing of her paranoia and they put up the billboard, remember, until they put it back, so they psychologically confined her because she's fearful that I would abduct her.  Again, what I would recommend highly, and this is why I succeeded when you take a multi‑state, one of two facts on the checklist triggers that memory, so I know how they test, not only the false imprisonment, but the concept of confinement.  Or the concept of damages, that's how you learned.

Because there's so much nuances with the black letter law, until you start applying it doesn't really stick.  It's all about the application and that's how it stays and you understand how it goes together.  It's kind of like building a car engine.  You can read a book until your purple until you break it apart you see how it works, the same thing here.  So if you don't apply it and start breaking it apart, guess what it's not going to work and you wonder why I didn't do well.  Well I have all of the rules, you have to understand the application so that's important.

The thing there to remember you're going to use the word:  Emotional distress.  What does it mean?

Well, intentional emotional stress?  Or neglect?  And that is your job to determine which one is it.

Always go back to the intent, as I pointed it out to.  Was there a desired result or a substantial certainty, remember you cannot use a transferred intent doctrine for that tort.

Now, the key thing with your intentional torts is when you see an intentional tort in your exam make sure you identify all of the possible torts you can find.

So, if I tell you Tom was very angry at Pete and while driving to the car to the get some milk, Tom jumped out of the car and pushed Peter down and stood over him in the ally.

Can I see any intentional torts?  Most of you would see the battery he pushed him.  He's very angry at Pete so I know there's intent, the fact that he saw him and jumped out of the car and pushed that ask equivalent to a battery I agree.  But the facts say, and he stood over him.  So remember when I taught you about ants, stop see if you can bifurcate and see an issue.  I'm standing over you in the ally, what are they trying to get me to focus on here?  And yes false imprisonment.  It doesn't mean it's going to succeed, I don't have enough facts about the ally, maybe there's one way in, one way out, I don't know.

But you make the inference based upon the facts.  And then you would have false imprisonment.  Again looking at intentional torts, we cheat a lot of times on our essay, what do I mean?  You’re going to IRAC the intentional tort, the actual cause, proximate cause, and damages and defenses.  That's your set up and that's what should be in your inner checklist, but under the pressure of if exam unless they put causation at issue I'm not talking about it for intentional tort, I won't talk about it for defamation, I don't talk about it for nuance, every tort has causation.

This is not one tort we can get away with talking about causation, and the reason I point it out, guess what the multi‑state, causation is a problem.

We don't think about looking at it.

The other thing I do see with (No sound).  Tort such as battery.  Carry it through your approach.

And see if you can get punitive [Indiscernible].  So again, make sure you carry it all the way through your checklist, also look for your defenses and what's funny with intentional torts, mistake.  Mistake?  I don't know if any mistake is defense for intentional tort, mistake is not a defense, not in tort.

So keep to your checklist and that's what you want to understand, what are you seeing here because I inadvertently picked up your ball but it was mine, wait a minute that's why it's a conversion verses that.  In he are guards to larceny.

But you can't argue the mistake, it doesn't work that way it will not satisfy because it's not a deference for intentional tort.

Now, with intentional torts it makes things easy.  It confuses a lot of students on the actual multi‑states on the exams and lot of times you mix them up with crimes.  Pay attention to the call of the question, so are we asking in tort or crim law?

All right so you want to break it apart.

Negligence:  Asterisk, asterisk, asterisk, it's very testable one of the favorite so why won't I know this theory cold.  With the actual issue to negligence, you start off the special duty and argue it if it's not there don't bring it up and show me it's not there.  It's a waste of your time.  Use a mnemonic sold.  S‑O‑L‑D first of all do we have violation of statute?  Or do have omission to act?  Or land or occupier duties?  Or do we have owed to lesser of land.  That's where you're going to start.  Regards to the statute.

With the statutes which was tested on the last Baby Bar is negligence per se.  With negligence per se you need to go through the elements and determine whether or not there's a violation to statute.  The longer the statute is most likely it's not going to work, so more in a sentence you're probably going to find it's going to fail, but your job is to go through and see if it works, so look to the intent of the legislature, remember the class which is the statue was designed to protect and did you suffer a type of injury to prevent.  If those 3 are satisfied and then you have negligence per se and if not, it fails.  Pay attention to your elements because a lot of times it doesn't succeed.

And those students will make it fit, make it fit.

Make it fit.  You can't do it.

When your special duty fails and then go to your general and then you save it.

Omission to act.

In regards to omission to act.  Well general duties, general duty no duty owed unless you have a relationship, or you undertake the issues to render A you can't just leave him there.  Your land or occupier, your invitee, licensee, trespasser, known trespasser and your attractive nuisance comes in that category, one thing you need to watch out for your essay question is changing the status.

So, I'll come to your premise to sell you something, what I am?  A licensee.

Right?

You basically tell me you don't want the product and I decide to go through your back gate of your backyard.  Well, see what came there now?  Remember in California we do not classify it so when you find that you owe no duty to trespasser, go back to your general, you owe duty to that person because that's what California applies.

[Indiscernible].  You'll find like burglars they're burglarizing your home ‑‑ (No sound).

Break in and fall through it.  What are we ‑‑ (No sound).

Owed?

Silly I know.

You're attractive ‑‑ [Indiscernible] so you have to see what?

A child, right?  And make sure you go through the actual elements because of the youth they don't understand the danger and you knew or should have known that children were likely to trespass, utility verses risk, verses what caused the actual harm so you want to look to those actual elements.

Then of course you have duties to plead to lessors of land.

[Indiscernible].

Special duties and then of course it does fail when they're not triggered go to your general duty.  Well it breaks apart too into what 4 you have your personal prudent person standard you have Andrew Cordozo, which falls under general duty you have your child, right?  Standard and you have your common carrier, so gone look to the facts and see what's being tested.  Andrew and Cardozo if you look at prior Baby Bar essays it's brought up all the time but it's not at issue all the time.

Andrew Cordozo you have to see a remote plaintiff.

Right?  So somebody asks you we don't have a relationship together why are you suing me?  So you run into a car, obviously who is going to sue the owner of the car, but you have a witness that's suing you?  There's no relationship there.  So that would trigger Cordozo issue, does it make sense?

So that would be your Cordozo.  Everybody hear me all right?

All right.  Remember with your child, you can look to your age unless it's an adult activity.  They have test that had several times on the Baby Bar.

Right?  So you have to Jet Ski or something to that effect, right they're getting more clever on how they test, so if you see something like a drone that's an adult activities not a child.  Since they have to be registered at a certain point.

Breech, remember your breech fall below the stand or of care, remember res ipsa loquitur.  This is something.

Do you know what ‑‑ or who caused the breech?  Right?  So in essence, if I failed to make a product properly, I breach.  But if they don't tell you why how it got defective and then it might raise the issue of res ipsa.  Or if there's one on the Baby Bar with a thumb tack how did that get in there they didn't tell that ease a res ipsa, could bit a person in there after it was delivered to the 7‑11 store, we don't have any facts so that would trigger res ipsa, wouldn't it?  Okay.

Your actual cause and proximate cause highly testable guys you have to know this stuff.  So actual cause, obviously you have your but for standard, but look for tort‑feasor, it's simple.  Two independent neglect acts coming together to cause inn.  So they're independently neglect on their own so if there's a car accident and the paramedics are called, they drop you on your head I can sue the car driver for both counts of harm in regard to running into you as well as what the paramedic did right?

Verses going after the paramedic, no, can't impute what previously occurred, under that lawsuit you talk about it under the first lawsuit not under the lawsuit of the paramedic.

Proximate cause.

Going be there.

They like this issue and it comes down quite a bit.

Why?  Because students don't seem ‑‑ (No sound).  To understand it.  But if you break it apart, you should be fine so you want to dissect it.  What do I mean?

[Indiscernible].  Direct act means you hit them or cause the harm, whatever it is.  Are you on foreseeable, meaning it's not really tested however if you see its indirect this is where the name game begins you need to start breaking it apart.  So if it's indirect.  There's a car accident the paramedics are called, the paramedics drops ‑‑ that's an indirect cause of the car accident.

But is it dependent on the accident or independent?  Well calling forces into motion that would be dependent wouldn't?  And if it's dependent is it foreseeable or unforeseeable?

Right?

Now, if you find that it's indirect and independent so it's something collateral you go through sit foreseeable or unforeseeable.  What's foreseeable?

Acts of God, acts of animals, remember negligence of a third party and then look to the facts.  So couple of times they've tested on the Baby Bar where you knew of the criminal history of the letter you're writing a letter of recommendation.  Could you foresee the krill activity happening again?  Probably?  But they have to tell you.  (Sound going in and out).

Acts of god, acts of animals, verses what's unforeseeable, normal acts of God, criminal activity unless what they give you some facts that you're aware.

Right so there's no way they can really hide that from you, but go to your steps.  Step one is incompetent direct or indirect.  If it's direct, home free, foreseeable unforeseeable.  If it's indirect, is it dependent or I think dependent?  You're going to look to what occurred what caused the injury here and did you put those chains in motion?

Right?

Like checking forces, rescue forces stuff like that.

You know someone who sees the accident and renders aid, negligently, but that would be dependent because again, danger invites rescue.  And then if it's indirect, independent, then is it foreseeable or unforeseeable so you go through the steps and if you use the buzz words sounds like you know what you're talking about.  Obviously after you saw causation, what do you need?  Damages you to have general damage, remember to recover special damages.  And of course for negligence pain and suffering are probably loss and then special damages, everything else, loss of income, medical expense and then don't forget your defenses so can I argue contributory negligence, can I argue last clear glance, comparative or [Indiscernible] I use the mnemonic Clark.

The C is contributory negligence, the L is last clear chance, the A and the R assumption of the risk and the C is comparative negligence I what do I do that?

To remember under the pressure of the exam, you can only argue last clear glance for contributory negligence, it's a plaintiff argument so the defendant just showed [Indiscernible] the plaintiff ‑‑ (Sound going in and out).

The plaintiff is trying to save that bar, right of being ‑‑ (No sound) and the defendant you have a last clear chance.  So the plaintiff argument to rebut ‑‑ (Sound going in and out) you do not and will not ever argue it for imperative.  Imperative is a proportion to fault so why would you need to show ‑‑ (No sound).

Strict liability you have your animals, look to the propensity and you have abnormally dangerous activity.  This is something you want to look to.  We've memorized crop dusting, explosive, what dynamite blasting.

Where they did fumigation, I would argue that as abnormal.

(No sound).

It's liability regards to fault you still need ‑‑ (No sound).

What false?  Liability regardless of false.

So multiply choice.  If you find strict liability is very strong, you also find negligence, strict liability would be your better answer choice, but there's no strict liability and then obviously you pick your negligence. I think you want to realize when you see strict liability, so about animals it crosses over a lot of times with the issue of private nuisance.  So I have a tendency if I see strict liability on the land, now I look for private nuisance they have a relationship.  So I look for that.  So you have a tendency to cross over with each other, so an essay if you see one go look for the other, because most likely it is there.

And that's basically your negligence, strict liability, you have products liability, also, prized products wasn't on the last Baby Bar, so that's something you should be prepared for.  With products liability remember you're imposing liability on the manufacture, and/or the distributor or and/or the retailer no an endorser, so endorser you can't sue them, you sue them for negligence and misrepresentation, with products you have 4 theories.

Battery, negligence, warranties, and strict liability and tort.  If you see a products liability exam, what you need to understand if it's a general call, what theories, that's pretty general you know you have 3 theories to discuss no matter what, no matter if it's the manufacturer or retailer.  Those are negligence, applied warranty and strict liability and tort.

So you know in each products liability exam you're going to have those for a general call now, three issues now go look to the facts and see if I can argue battery are there any facts that you support the knowledge and knew about it and put it in the stream of commerce and of course you're going to address the issue of battery.  Right?

Verses your negligence, remember, you do need to type the defect, manufacturing, warning or design and general rules there's two types, meaning if you just talked about warning defect, cool see if you can argue design defects that's how they're testing so it's generally rare it's one defect.  And of course look to your warranties we have express warranty.

So remember that's a representation of the product.  But be careful is it mere puffery.  Oh this is the best product it will make you look the most beautiful in the whole world.

Of course it didn't.  So I can sue for express warranty?  No that's puffery.  So that would be allowed.  Remember with warranties you still need causation and damages.  And look to your defenses, which your defenses ‑‑ (No sound).

Are different than what you can ‑‑ [Indiscernible].  You have misuse as an added defense and [Indiscernible] which is for negligence.  You have implied warranty and merchantability.  As well as applied warranty for fitness of purchase.  I want to point out that if you see it, to come up with an applied warranty of fitness for particular purpose.  How do you see these?  It's usually not an expressed representation but I'm saying this product will last forever.

You're going to see it on the product itself.

Right?  So the product has a label it says, it's safe and wholesome.

That's a representation.

Right?

The helmet is so safe it will last forever on the product itself.

Well, of course you get in an accident and it splits in two, at least it protected your head but it split in two but it didn't last forever.  So that's press warranty, it's not by verbiage, meaning I orally tell you there's an express warranty, it's going to be the labeling on the product so you want to pay attention to that.

All right.  So general rule, when you have express warranty you will address the issue of implied warranty of particular fitness or purpose.  If you see the general call of the question, applied merchant liability and strict liability and tort.  Now the other thing you want to be careful of is the call of the question.

So, an example there is an exam out there with where the Baby Bar lend itself to there a claim proper.  And you go back and look at the facts and the claim and the attorney, strict liability and tort uh although they use the word strict liability.  It's your job to determine which way to go.  Is it on the land, abnormally dangerous activity or it is products because they didn't tell you.  That exam happened to be products.  Right.  And it was a child who bit a banana peel and all who happened to have an invisible substance on it which was poison and made her sick, spit it out so you made to strict liability and stick with strict liability so that would be a specific call so you want to pay attention.  That's on exam which is a Baby Bar.  Student didn't do well on they didn't realize the basis of the lawsuit.  So they did their whole products approach.  Ouch.  That just told the reader you didn't understand the call of the question plus you wasted a ton of time on issues and we can't afford to do.  You the strict liability in tort you need causation and damages and defenses and remember if you're suing an endorser, I always throughout Tiger Woods like the watch or the Buick, endorses you sue for misrepresentation or [Indiscernible] or both.

Okay so that's products liability.  That's an area you want to get to know I would recommend going through product exams to have a good understanding of how they've been currently testing there's one with a cold drink blender if you can do that, there's anything I can throw at you.

They took it out of order you're starting with the deference first and then talk about a defect and you never went to the theory until the last call so it's a good exam to look at.  You have a also vicarious liability.  Remember it, is an employer responsible for his employee within the course of scope of his employment.  This comes up more than we like.  And remember there's certain duties that are non‑[Indiscernible] so if I go have any brakes fixed to Midas and they didn't do a good job and they fail, oh, Midas do.  No it's a non‑delegable duty.  Or you're hiring someone to do pull out trees or something.

Or think of places you go to like elevators should they be able to sleek responsibility sorry, we have an elevator company that does that.  And there are things that aren't delegable regard to maintenance.  Now don't feel sorry for the party, they have indemnification contributory negligence so they have a way to bring the party into the lawsuit, was makes it fair because otherwise how would the plaintiff sue?  You might tell me who the party is or it's somebody beyond my control or somebody beyond my jurisdiction.  So that's why the court does it, its fairness.

You have your nuances as we pointed out and you see strict liability on land.  Look for private nuisance.  Public nuisance, there's a Baby Bar with a sire wren horn the lady liked to do bird watching in her cabin and public verses private nuisance, wow you don't write too much, that's redoing the balancing you have to argue with both parties rights so you know when it's analytical verses I can get in and out and off I go.  So you need to make that distinction because you might be writing something analytical which didn't want it they wanted 2 or 3 sentences and move onto the next tort and of course you didn't get your credit where credit is due because you left out issues.  So you public nuisance so your attorney general has to bring the cause of action, or you have to show harm different in kind.  So if you don't show harm different in kind.  Sorry, what are you bringing a lawsuit you can't bring a public nuisance unless the attorney general does?  So say you have a theater near home and everybody in the neighborhood hears it.  Would that be a public nuisance?

That you would have harm different kind?  No.

But let's say the noise is so loud it vibrates right and causes cracks in your foundation.

Well, harm different kind so I guess that I'm so close the vibrations are affected me verses my surrounding navy base so that would be a harm that would be considered different in kind.

All right.  Everybody with me so far?

No questions yet?

Defamation.

As recall my memory serves me well and I only glanced at the questions.  Defamation was just questioned on the last Baby Bar exam.  So what does it mean?

Doesn't mean it can't come back.

The likelihood is slim but it could.

I've seen on the Baby Bar exam where they tested certain issues over and over and that tells me students didn't do well so they keep testing it so they know what the result would be.

With defamation, what I find with defamation we don't do well with this particular tort, why?  We're very conclusory, we don't take the time when we analyze to break apart the elements.  And you have to for defamation.

Right?  So if you see it being triggered you want to dissect your elements.  So was it a false defamatory statement what's a statement?  If I say, yeah Taft law students are snobs is that a false statement or a matter of opinion.  And if I add to that statement because you know and then add something that's deformity because I would hate to defame you, you say the snob is an opinion and regard to the actual statement of what I said being factual so that would be a false defamatory statement.

Right?

Let's say I was making a false defamatory statement about a guy named Scott, right?

Hopefully none of you are named Scott and it wasn't you who happened to say I to, it was another Scott.

Does that still make it a false defamatory statement?  Well there is another person out there.  Yeah it does.  So if it makes a difference somehow to you and I say it to you, it would still be a false defamatory statement even though it was oops wrong Scott it doesn't matter that might raise a defense of a qualified privilege or truth in statement I would argue, but it's going to fail but it would bring it up based on those actual facts.

Now, once you show it's a false defamatory statement, you need to term as to the publication, was it intentional or [Indiscernible].

Notice how I said intentional or negligently, the Baby Bar has tested when they asked for intentional torts and defamation done intentionally, you would argue defamation is intentional tort and I can't tell you how many students didn't, and this is the exam with Carl and they wanted to get her and wanted her fire and said things they shouldn't have said about hear.  And there was battery in there and trespass to chattels and false imprisonment and stuff like that.

But the facts were blaring defamation and students stayed Mary to that call, no intentional, it's not going outside of my checklist here, no, use your common sense so something doesn't fit your checklist but it says I should address this.  What should you do?  Address it.

The facts dictate, so it's kind of upsetting because people didn't see, that could be argued as intentional tort it could be.

Now it has to be published intentionally, you'll know based on the facts I did it deliberately, I hate you, I wanted you to lose the election.  Whatever it is. I didn't check out the story, I'm a newspaper reporter and you tell it seems to me manager about one of the candidates and I publish it I didn't check out the source nothing.  Was that intentional?  No.

That would be done negligently, I knew or should have known, I should have checked it out and I went ahead and publicized it anyway.  And the third party needs to understand the defamatory [Indiscernible] here.  In essence, I publish Mary is pregnant.  So what, so is Julie, Mary and Tom, whatever.  So what?  It you have to know its deformity meaning, if it's not clear on its face as to the deformity meaning what does that trigger?

And that's called liable per quad.

Liable per quad is when you're introducing extrinsic facts to know the defamatory meaning so you're introducing something outside that wasn't said to show its meaning.  So if I say, a Taft law student paid money to get an A in their torts final and they're the only one that got the A, that's nice, you don't know who it is.

I would argue, liable per quod that we introduced, Mary you're only the one got that got the A so if we introduce Mary, we know who it is.

So that's [Indiscernible] and you get it through innuendo or a [Indiscernible], which is dealing with an actual group.

The area with defamation is your damages.

Damages are going to be determined if it's liable, or slander.  Slander is remember spoken.  Liable is spoken with words, something you see with your eyes.  If it's slander you have to prove general damages, unless it falls under the special category which you can use club, crime, both in disease, and chastity of a female or dealing with your business.

If it fits in one of those 4, then general damages will be presumed.

So you don't have to prove them up.  So if you think about it.  If someone saying something not nice about you and des deformity.  Because a lot of times people do defame each other.  Let's say I lost based on what you said?  Hm that's a special damage so if you don't have generals you're not getting specials, right?

But if I can prove the statement dealt with his business and cause cost me to lose business, general damages would be presumed so I can go after my specials so that's why it's important to understand how dabbling damages work.  If you have general damages or they're going to be presumed you don't have to prove specials if you want them you have to plead item and prove them up.  Just because you have general damage doesn't mean you have special, they do test this.  Special damages you may not get special damages, the only technical exception to that is express warranty under products, you can get economic special damages.  Otherwise general no.  So just from the general, no, no, no, you cannot get just pure economic loss which would be special damages you to have some type of general damage.

Now, once you prove up your defamation case what are you going to do?

Go through your elements of defenses.

So do we have a qualified privilege or institutional privilege or absolute privilege you want to know what they are?

Qualified privilege I can proof or con dent, based on my good Tate that I felt I had to disclose this information.  So somebody asked about an employee about your employment because they want to hire them.  That would be qualified privilege I'm telling you based on my opinion and it's based on good faith, if that's a problem and then you would haven't that qualified privilege to protect.  Constitutional privilege you see that with a media defendant.  The newspaper, the Times, the reporter.

And with the media defendant, the issue there is do they need to show actual malice.  So if you think of the tabloids all of the things said about movie stars a lot is not true, why do the tabloids get away with it.  Because they need to show actual malice and that's a high standard metes.  So actual malice.  And then absolute privileges would be like your legislative you’re on the floor, the president speaking before congress that would all be protected.  Now when you do see defamation, and if it's, again a general call, what theories of liability, that's a general call verses was Joan's statement defamatory, you're going to know.

It's going to dictate based upon the actual facts.  If you see a general call, then of course what am I going to address, invasion of privacy, so like the last Baby Bar, what is the likely outcome to send these defamation against Debbie that's specific, so I don't have to worry about invasion of privacy torts they narrowed me down to defamation and when they do that what does it mean, elements, elements and or defenses at issue.  You have to break it apart and based on the facts what they're testing on the defamation because if you bebop through it and say hey there's liability, I guarantee you made a mistake, they don't make it that easy they gave you the issue.  So the point value is in the analysis, not oh I saw defamation so you have to be aware of them.  Now with invasion of privacy you have 4, I call them it umbrella and look to see if are dealing with the false light in the public eye, and [Indiscernible] exclusion, public disclose your of private facts, or appropriation of likeness.  As I pointed out to, false eye in the public eye, it comes up with defamation, intrusion about solution it doesn't come up much but you've gone beyond the decency of my space.

Private facts that comes up once in a while.  What's a private fact?

Medical history, arrest report, no, that's public.  So you have to make sure you understand what's a private verses a public fact.

[Indiscernible] cam allot, people miss it allot to too.  You don't understand the tort.  And again, if you look at it as to put you in the picture, put some common sense, if tabloid goes and take pictures an posts them in regards to, you know, Hillary Clinton, right would that be appropriation of likeness, I take a photo and sell it to you, and take her picture and that's an appropriation of likeness.  No I it has to be I use it for my commercial gain.  I use her image to promote a business of my own to make money.  So if I say look who came to my establishment and use her picture that's appropriation, so I put in a magazine or sell it or think about what people do, in regard to get a video or sell it in the newspaper to the highest bid there's not appropriation but if I'm taking that same image and advocating my business, look who came here to eat dinner.  Look who comes to my gym.  Whatever it is.

And then that's appropriation of name or likeness and you can't do that.

So you want to make sure you understand that tort because a lot of people find it works and it doesn't.

So, truth is a [Indiscernible] deference.  So truth is a deference or defamation and it's also for defense light in a public eye.

Consent would work as well.

But truth can be a viable defense.

So that's what is odd I think for most people find with a tort, you have to show false defamatory, but you're arguing the plaintiff's side first and then the defense comes back saying hey it's true, so if you come back you'll have a better time arguing that particular tort.  Defamation I want to make sure you break apart your elements and determine if it's liable or standard because that la dictate your damages and that's why I discuss about before when I talk about my damages, if it's done intentionally, you can get punitive so that will change add another damage to you, discussion, right.  And then of course look for your defenses.  So break it apart and carry it all the way through.  We is a tendency whether it's [Indiscernible] or defamation.  To leave out our defenses.  Two ways they come up.  They're either in the call of the question and if you see the terminology, what defenses?

That can mean true defenses as you and I know them.  So that's for defamation, truth consent or privilege.  Or, that could be a counter argument so if you run it through your checklist and see no viable defense it's probably a counter argument and I'll give you an exam in a minute.  The other way they come up, it's obviously in the facts.  Right?  Failed to wear your helmet and you're in and you get a concussion.  It's obviously.  [Indiscernible].  So you're going know based on the facts.  To give you a prime example with students, some of the things we do under the pressure of the exam.  There's an exam where the dad guy buys a roadster and they make it clear that it's a 2 seater at the time of manufacturing could have put an off switch for the air bag, they decided not to its 5 bucks a car don't want to do it.  So dad buys the car, little bit girl and differently hits a tree, air bag goes off and causes her injuries, the little girl is saying what theories and what defenses?

So, obviously you're theories you're thinking of products liability all of the theories we talked about.  What defenses?  And you know how many talked about contributory comparative assumption of the risk.  What did he do?  He got in the father told her and got in the car and buckled up.  So its counter argument such as the dad ran into the tree.  So you have success of tort-feasor you have state of the art, so you have it as a defense.  So there's counter arguments within the product issues within itself.  So don't make it fit if it's not going to fit.  Because two things one you're wasting time on nonissue that's a bad taste in the reader’s mouth they're like they don't understand this stuff we don't want to do that.  So pay attention to the call of the question that will help you immensely.  And again what do I always say?  The more you practice and understand how they test, and that would include the call of defenses you will be ready for when they give you an exam like that on your up and coming Baby Bar, so the more prepared you are, this is question No. 1, 8 and 12 I didn't practice all rolled into one.  So that build your confidence and you don't second guess yourself but the more sure we are of yourself like I asked you to spell your name.  You're not going to second guess spelling your name.  So the more you can understand how the issue comes up and break it apart in your checklist, the more assurance you're going to be and not let someone talk you out of it or talk yourself out of it.

All right.  So we hit defamation you understand with defamation you could have a cross over with a cross lights.  The last Baby Bar, which we'll be go over you wouldn't go over cross light, because of the cross over.  So you just see, if you should address this... But the call dictates so don't ever forget that.

The call dictates.  So it's very important that you understand that.

Prime example of defamation, so let's see you read the facts and you know its defamation and I want to talk about the false defamatory statement.  Let's say the call stays is truth of viable defense.  What?  The issue is truth I'm stuck there.  You have to start with that defense.

Right?  So they take things sometimes out of order on you on purpose.  Why?  To get you all razzed up and frustrated.  No, you don't let them do that.  You've done enough practice that's not going to throw you off.  You can't let the exam take control you take control of the exam.

There's always issues at the exams, I don't care where you are, there's always something going on, take control of the exam, don't let it take control of you, if you do its out.

Like the last Baby Bar had a crim procedure question, suck it up, don't let the exam take control of you, there's been many things that happened at bar exams.

Business torts.  Interference with perspective advantage.  I would be familiar with terminology I haven't seen it on the Baby Bar, it's more bar oriented.  But just in case.

They're getting more clever like injunctions or certain issues that come up.  You're responsibility for that?  Of warranties.  What I'm responsible for that?  Yeah you are.

So the call of the question does not ask for defenses?  Do you have to put them in the answer?  I can say yes or no.  If the call doesn't ask for it then it has to be obvious on the facts.  So if I say what theories made you bring a cause of action?  And I tell you based on the facts, that Joe is riding his bicycle without his helmet and the car runs a red light that hits him.  Do I have facts that Joe contributed to his injuries, I do, it will be based on the facts, it will be a long stretch where Joe is riding what his helmet and Joe runs a red light?  There's no facts there's no way I would bring it up.  So you know, either in the call of the question, or to be based on the facts.  Now remember if it's in the call of the question, can it be really counter arguments verses true defenses and the answer to that is absolutely.

Absolutely.

All right.  Another tort is misrepresentation.  So if misrepresentation you have intentional or neglect misrepresentation that's something you do want to look at and there's difference why?  Intentional punitive, punitives I want my punitives in and of itself.  Now, another tort I can't go over that you need to be aware of for the multi‑states I would use the word they're going to tell you on the multi‑state, trespass.

You're going to see that they're going to use the terminology trespass, that's nice, what does it mean?  Was it intentional trespass or neglect trespass and they do this with trespass of land.  Why?  Because students don't know the rule when you have intentional trespass you don't need damage.  I can get punitive you walked across my land and I'm going to give punitive damages, court might give me much because they think it's ridiculous.  I can recover if I support the elements.  Verses a neglect trespass you have to show damages if you have no damages no recovery.  So a lot of times it depends upon the facts.  So an airline pilot's flying and he needs an emergency landing on lands on the farmers’ crop destroying the corn.  Damage.  So I would have in regards to trespass, now intentional or neglect?

Well, he was doing an emergency landing it looks intentional, verses I think advertently the plane fell out of the sky and landed on the crops, that's a neglect trespass, if not there's no recover, if the answer is yes, there's recovery.  So you have to determine emotional distress or trespass what it is?  Intentional or neglect?  They're not going to tell you.  And they do that in other subjects and we'll go over that for you as well.  That's a kind of a structure to look for in your torts and kind of how they test.  At this point I hope you No. 1 reviewed torts before we went over it tonight, what I would like you to do is sort issue spotting essay questions, and start doing multi‑states, right?  Of and understanding how these concepts are tested.  The stronger you get the more you'll get right on the bar exam.  So the more expose your, the better off your results will be.  And again, you know, be at lunch, break, or whatever, always take your books with, have an exam or issue to issue spot, it doesn't take long but the more you read it and understand the concepts, next week you'll be writing an actual tort essay question.  I do like you to send them in so I get an idea as a group how you guys are doing.  So we know, what areas are you missing, so everybody missed res ipsa and I need to spend time on that and make sure you have a good understanding why that issue was there.  So that's why that helps me verses if I get two or three of you, okay, I only see this as one problem that we're having.  So as a group that kind of dictates to me as to what we need to work on.  We all think differently and see things differently as well.  So in the long run it will help each other.  You'll be sending out an essay question tomorrow.  And multi‑states and take the multi‑states and have questions on any of those or I'm not sure why this is the answer, shoot me an e‑mail and let me know because that is something I'll bring up next week as well.  

So again, this is your Baby Bar preparation.  So it's something that again you have to help out, and let me know what works, meaning I'm not understanding this or I need help with this particular issue, does that make sense.  So the [Indiscernible] is on you because I know this stuff I don't need to review it at all.  And that's why I need to go to you, and say where's the weakness here and what do we not fully understand?  

So I would appreciate that you would write those exams send them into me as well as the multi‑states and let know mow where your weaknesses are and what you're missing and that help you in the long run.  Does anybody have questions for me at this time?  

If anything again comes up even after we've already done torts or during your preparation please feel free to shoot me an e‑mail.  My address is jolly@taft.edu, the more expose your to your multi‑states, it will help you.  Even if it's 5 multi‑states a day, I'll take it.  That's better than nothing.  What you understand too, you're not going to feel you're 120% prepared knowing every single law out there for torts or whatever what you're studying.      

What's going to make you better is, okay I feel adequate and start practicing to understand how the concepts are tested and then get the nuances.  So no one ever feels oh yeah great I feel like I'm ready to exam and study too much, you won't feel like you know everything, you never will.  There's always something I don't know.  Right?  But you will get there by again the more implementing verses just reading.  Okay.  All right.  If no one has any questions I wish you guys a good evening and talk to you guys next week.

Good night. 
[7:00 PM]
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