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>>INSTRUCTOR:  Good evening everybody welcome to tonight's Baby Bar mini‑series, glad you're all attending.  We're going to start off with the subject matter of contracts, so as we did previously with torts we're going do an overview so you have an understanding to know when it's tested and how particular issues come up so you can identify them obviously, in the fact pattern.

I do want to point out that these sessions are recorded so for your convenience if you ever want to go back and listen to the week's lecture you can go to Taft's website go to student section and then go under the Baby Bar mini‑series and click on whatever lecture you would like to listen to.

Also, if there's any handouts, all of those would be up online for your convenience as well.

Again, good evening.

The one thing first, we want to start off with the contracts checklist you're all emailed one I do want you to either get to know that checklist or if you have your own, use it.

Anything that you've already learned you should pull forward because in your memory bank, but with contracts, the one thing you want to take away from it with the checklist is, it's in chronological order for you, so you do take the checklist in order.  So even if the call of the question says there was a breach of contract you're not going to start with breach, you're going to start off is there any formation issues, where's the offer, where's the consideration, etc., so that's something that I do want to make sure that you do understand.

So in regard to the multi‑states, yeah there's 33 and then there's one floater so you can have 34 contracts, 33 torts, 33 crim law so they're basically equal so it's what we call one floater so you're aware of that.

Also, two with contracts, now that you brought up the multi‑states, remember you are responsible for the Uniform Commercial Code and that is very testable on the multiple choice questions and if you get two contract essays one will most likely be the UCC, so it's an area I did tell you guys I want you to focus on there should be an e‑mail for you to focus on for that particular area because it's a fourth of your subject but it's something they expect you to know, so I pinpointed areas I want you to see such as your risk of loss, warranties these come up a lot of the multi‑states so you want to by ware of it, as well as the remedies, because those are highly testable on the multi‑states.  Again as I pointed out to you, when you see contracts you should take it in the order of the actual checklist.  Now when you see a contract question I want you to ask yourself well first of all was there a contract made between the facts and look to the facts, was there an offer, was an acceptance, was there vacillating.  And ask yourself was there any reason we shouldn't enforce this contract?  So such as the statute of frauds, maybe there's a parole evidence issue, maybe there's a mistake, see if there's a any way around it.  If we have a valid contract and look to see what are the conditions under the contracts.  Who is supposed to perform and have they performed?  Look to see who is bringing the lawsuit, so it a third party?

That wasn't obviously in privy of the contract and that might trigger you assignment delegation or third party beneficiaries issues and of course if there was a breach what are the viable damages and remedies and the call is going to dictate to you how far you have to go.  So if the call says was there a valid contract and what damages can he recover I know I'm going to talk damages verses if it opens it up to you, and says what remedies and then obviously I know we have to talk to damage, probably restitution and even get to specific performance, which is something now the Baby Bar is testing specific performance and I think that's because they know you're not that strong in that area, that should be something you're reviewing and make sure how to understand and how to see and discuss the issue specific performance.  Now the first issue obviously you're going to look at any contract exam and see if we have a formation issue and I always want you to start off with asking yourself the question:  Does the UCC apply?

If the answer is no, then go to the next issue, was it a preliminary negotiation or offer?

Don't spend time on writing the UCC verses common law and then conclude that the common law applies here.  You're wasting your time.  So I don't want you to do that.

Right it's worth no point value.

So, why do it?  

Right?  Because times against us unfortunately because these are timed exams, with the UCC it deals with the transaction in goods, an area they have tested this in a while, so it's something ripe for testing, goods verses services.

So, when you see goods verses services you will have to bring up the predominant factor test which is the majority rule or [Indiscernible] which the majority, the prominent factor test states what's providence of the contract, how do I know that?  You're doing to look to the facts.  Verse it is [Indiscernible] test, look to the why are you suing what upset you in the contract so to speak.  So you want to bring up what caused you to bring the lawsuit.  So an example would be that [Indiscernible] and she also asked how much it would be to cost and install the fencing and they told her the price was 150.  And now the facts tell you that I didn't install the fencing.  What does the [Indiscernible] to the contract?  If they told you based upon the price, 350 was for the fencing and only $150 to the stall the prominence would be the good wouldn't it?  So you bring up under the prominent factor test the UCC, why is she really upset?  Well you didn't install it.  So the Gaverman(?) would be that it's not the UCC would not prevail you would find generally when you go through the tests one will put you in the UCC, and one will not.

That's generally how it works.

After you find that the UCC is triggered, right?  And then you want to if we're dealing with merchants.  So merchants are ones that deal in good of kind or hold themselves with special knowledge and skill and you're going to know.  If I put my car up for sale am I merchant?  I don't hold myself with skill but if I flip them.  That's a different thing there.

I'm a collector of a card, guess what you held yourself out with special knowledge and skill so you would find you to be an actual merchant.

Now if you trigger whether it's a merchant or not go to the facts.  And the key thing is, look to your checklist, memorize it and get to know it, the first thing I have was there a preliminary negotiation, remember that's an invitation to deal.

Right, so are we trying to deal with each other and the reason I always look for, that it's worth some points it's not a big issue, but a lot of times that's how they get the pearl evidence tested there, there's something we discussed prior to embodying our terms to a written contract.  So that the key to look for pearl evidence if you see a preliminary negotiation and then we go ahead and body our agreement to a writing and go back and see if we have a pearl evidence issue there, so that's why I look for that particular issue because that helps me identify the pearl evidence rule which a lot of people have a tendency to miss.

If we see preliminary don't was there an actual offer?  So buyer asked seller if he's interested in selling his home.  Is that an offer, how do I know which way to go.  That's the problem too on the multi‑states that's the way they want you to jump.  Determining whether its preliminary negotiation verses offer you look to the as to the deaf innocence of the terms.  So do I have a quantity, do I have time?  Do have identity of the fronts and the statements I gave you are interested do I have a quantity, do I have a time period, not really do I have a parties buyer and seller do I have a price in no I'm asking if you're interested so that would interpreted more as a preliminary negotiation, the general rule you do want to remember when it comes to advertisements, right, the general rules they're preliminary negotiation.  Unless you can show the terms are definite certain and that's a something they do test so a similar one on the fact pattern is the turquoise necklace case first come first serve.  You can get it sacrificing it's a thousand.  There's a man, we want it for a woman, but was that advertisement a preliminary negotiation or was it truly an offer?  And again when you go through the definite and certain terms, quantity time period come first serve, identity the parties the store one that read the flier that you sent out, price was $100, yes the court did find that the terms are definite and certain so you would con true that as an actual offer.

So again you have to understand again how they test you get the correct answer choice.

There's ways to determinate an offer, memorize those.  So you have your counter offer, your rejection, your revocation, right you have lapse of time, death, destruction.

These are multi‑states oriented so you want to make sure.

Now the other area, make sure you're aware is option contracts they do test these.  An option contract we all know is what an offer supported by consideration.  And with an option contract what we're doing is you're trying to keep the offer open for a stated period of time and that's why you pay the consideration.  We also have under UCC called firm offers.

That's where a merchant both parties don't have to be merchants plays in their writing give assurance keep an offer open not to exceed 90 days so where they're going to play with you on this is two areas.  I give you a firm offer, say I'll ask you to keep this offer open for this motorcycle for 120 days.  Do we have a firm offer and a lot of people say no because it exceeded the 90 days but no, the court will find the firm offer but it will not vacillate past the 90 days, the other thing you have to be careful with option contracts and firm offers, is a mailbox rule they like to test it so you give me an option and I give you by $100 to buy your land, let's say and basically say I have until August 31st to exercise that option.  So today being the 30th I mail my letter saying I'm going to exercise that option.

You don't get until September 1st, the issue is do we have a valid form of contract and the answer is no.

Because the law says, mailbox rule does not apply to option contracts so it expired because you didn't get the acceptance until September 1st so that is area they do test and you want to make sure you're aware of that.  Other areas or sub issues you want to look for that do come up.

Under acceptance, such as method of acceptance.

So at lo of times they're getting more current in how they test by the way with e‑mails and texting, right?

I place on Facebook the first one to contact me, that's an argument for method of acceptance, right in the first one that sends me the text that says yes they want it.  Well that's a method of acceptance.

So, just look to the facts and obviously you'll know when that is being tested.

You could have [Indiscernible] and inquiry it hasn't come up too much.  But if Mary offers to buy her car, but I hope you detail the car for me and wash it is that an acceptance?

It's like an acceptance to me but he has an inquiry or you can say a grumbling acceptance but I hope you do this.  But we still have an acceptance so we'll have a binding contract, right?

The other area that you should work on as I mentioned earlier as the mailbox rule.

What's the mailbox rule say?  All it says is that in acceptance is effective upon dispatch.  That's it.

So you have to prove there's an acceptance and when is effective upon dispatch, remember it doesn't apply to option or firm offers but where they're going to play with you, I send you an offer, you look at it and I'm not sure if I want it, you call me maybe you reject it and ten you place the acceptance in the mail of do we have a binding contract.  No.  Or harder one, I give you an offer, you mail the letter, right, and it gets lost in the mail.

So I don't get it by time do we have a binding contract?  Well again based upon the mailbox rule the acceptance is upon dispatch so we do have a contract.  Or there's another one we give you.  You give me an offer I mail my acceptance, I think about it after I placed in the mailbox the offer goes I don't want it.  I call you up and say, I don't want it.  Do we have a binding contract?  Technically upon dispatch, so we formed the contract.  If the offeror relies on that rejection then we wouldn't have a binding contract so you look to the actual facts and play wit because they're flay with you in their particular area, but remember all it tell you is the mailbox effective upon dispatch to stick to the rule.

In regards to UCC, remember, what?

Any reasonable method of acceptance you do have battle of the forms that's an area I want you to go, 207 and the problem is you have acceptance but they got added materials so you know common that law that's a UCC more sophisticated if we have the add terms and they become part of the contract because again you're sophistication.  Unless, the [Indiscernible] contract you object within a reasonable period of time within 10 I das or the acceptance wasn't expressly conditional on you accepting the terms.

Right, so that he is an area they have tested and you do want to know.  Additional terms and then the other thing that come up is different terms.

They've been very clever of how they tested different terms there's one out there in regard to a seller sending an offering to sell tires and they're going to specify the size, that we're going to sell you.

In allotments of 50 tires per month.

The one they sent the offer to say yes I accept, but I'm going to select.  Well that's a not an additional term that's a different term.

Right.  So you've got to pay attention to whether or not it's addition or different or sometimes guess what, they test both.

In the same fact pattern so you do want to but aware of that.

Consideration and area I want you to watch out for.

First of all, if consideration fails, don't forget to look for what?  Substitutes.  Promissory he topple, we do have ways to save the contract such as reliance, so don't just say there's no valid contract because if you see facts that support that we're relying then of course you're going to argue that consideration issue.

The other thing I want you to beware of is, preexisting duty, right so if you're already you aren't preexisting duty, so you want to pay attention to that.  What about requirements contracts?

Output contracts, remember they look illusory, so we don't have to have that consideration.

How would you see requirements contract?  They're very straightforward.  I'm going to basically buy whatever I need, there's one out there with apples that the apples I feed in regards to what I'm going to make my baked goods with.

That's requirements contracts whatever I need based on the apple pies we're going to make, you're going have to supply me that's a a requirements contract and the reason it looks illusory because I could need none but they're going to look at the food faith meaning you're going to order something based on the good faith of the need in and of itself.  The other thing I want you to keep in mind with contracts I just went over formation, offer, acceptance and consideration, didn't I?  If I give you the fact pattern that we had an offer of consideration and I called you said let's make delivery date from September 1st to September 30th.

What is that?

And that would be a modification.

So I quantity you to keep in mind to keep the order of your checklist.

Because a lot of times people mix up counter offer or battle of the forms with a modification.

If you stick to your checklist like glue you won't make your mistake, it's very obvious but you're going to go back and tell you it's a counter offer and it's not because you already formed the contract so you want to be careful especially if we have the mailbox rule and when the acceptance was effective so you want to look to that based on the facts.  The other thing I want to point out so you is fact patterns.  If you see a fact pattern that the facts state a valid written contract, guess what, no offer, no accept seasons, consideration I don't need you to address the issue, that doesn't mean there's no defenses to formation, that all that statement was offer and acceptance and consideration so I could see statute of frauds I could see pearl evidence, ambiguity, and the reason examiners place valid written contract knowing, just miss that head note in my checklist and go to the next head note which would be third party rights or conditions however your checklist is set up.

Gotcha.  Because you're going to miss a big issue, so don't forget that.

Also, the facts tell you there was assigned writing that doesn't mean it's valid, so I would either go through offer, acceptance, consideration or depending on the facts, I might be able to get [Indiscernible] with mutual consent and consideration.  So if they say there's a writing assigned writing you might still have to address the issue as to you would, formation issues but the facts already dictate how much?  Offer, acceptance, consideration, or can they do mutual assent and consideration?

Now, another area you're going to get to know is your defenses to formation, they're all over the multi‑states, come up on the essays the No. 1 statute of frauds, right in.

We should all know the statute of fraud we shouldn't miss it but guess what we do?  I don't understand?  You want to make sure you break it apart.  The contract for the statute of frauds basically requires what?  This is where they test.  We all know anything that's oral that fits within the pursue of statute of frauds needs to be many it wrong that's the only one we remember.

But the statute of frauds says any what?  Oral or incomplete writings we forget that tag onto that extra part there for the rule.

What is a complete writing?  And what you'll see is I fax over to your purchase order firm, you fax back your acknowledgment.  Those are two separate documents.  Our agreement is not embodied into one so that would be an incomplete writing that would trigger the statute of frauds.

Right so that's how they test you want to be aware.  You have it ‑‑ not very testable.

Contract for reality on interest there in so you have to see that based on the facts.  Dead of another, doesn't come up too much.  We're showing somebody else's debts.  Contracts in either terms are not performed within the making there of what's the key there?  By its terms.

Right?  So basically say you build me a house, by its terms is a capable being performed within one year of making there of you can build a house in less than a year.  Or you see base on the fact pattern, as long as I'm in business I'll have you do my cleaning of my office this is 20 more years does that vile rate the statute of frauds?  Does it by terms I could not be in business tomorrow.  So by the terms you have an argument there and that's how they test.

Well if they're merchants it still triggers the statute of frauds, it's an incomplete writing now it violates the statute of frauds, now row have to look for an exception.

So for merchants you're under the UCC, which exceptions you have common law, [Indiscernible] you have a written confirmation so that acknowledgment might work as a written confirmation, and it works basically given to another merchant has reasonable means should have, as to how many dealings with each over and you fail to object within a reasonable period of time you just waive the statute of frauds.

The battle of the forms you're way back up to where?  The battle of the forms, that's under acceptance.

So, in essence if I have ‑‑ and I see what you're saying if I have a purchase order firm and I send over to you, you know, let's say 50 typewriters of a certain specific brand you send ‑‑ I agree to change but you change the brand.  That would be a different term.

Right?

So, that could trigger different or additional terms at that point.

As well as the statute of frauds, or my purchase order form has a arbitration clause you send over your acknowledges form, and it has the same arbitration clause, so we're good standing there, but it basically says it's not binding.  Oh, you added a term.

Right?  So that would trigger, so you have to look to those purchase order firms any acknowledgment, that could trigger the battle of the firms easy as well as the statute of frauds, that's good question.  So the conduct of me sending you a purchase order firm, and you're receiving an acknowledgment doesn't limit to me to one issue.  Right so that's a god to look for and that's exact exactly how they test.

Remember, by itself term and the sale of goods which we just kind of hit it has to be over $500 and again if it's triggered a then you have to find a way to get out.

The key thing I see, you snowball it.  Lump it all together, show me how you got into the per view of the statute of frauds, so type whatever type of contract it is and why it violates, is oral or incomplete writing and then head note an exception and generally you're going to talk about common law first and go through this sufficient memo and if it fails, then see if you can save it, such as under the UCC with the written confirmation, the sufficient memo works for all of them.  Right.

And in regard to see realty, what works for that?

Well, obviously, what full or part performance, what does it mean?  Moving in is not enough.  Paying property taxes or doing substantial impressments.  Debt of another you have the memo or the main purpose doctrine.

Over one year, you have memo or full performance.

And the contract of sale of the good you is memo, full or part of goods or full of part payments.  Or written confirmation, there's one more that I left out and the Baby Bar likes to test it, what is it?

It's called estoppel.  If you can show based upon the contracts whether it's a land sales contract or sale of goods contract if I can show based upon your conduct you relied somehow so it's similar so the detrimental lines you're stopped [Indiscernible] of the statute of frauds.

So you're going to see sop time of facts based upon reliance, the guy bought some Rosco wine and he was a CPA a thinking he's going to get the clients napkins with the names and sends out invitations, and the person said, I can sell it for more money.  But this is over the telephone so it violates the statute of frauds, he printed off invitations and told people the wine he was going be serving from the specialty vineyard and the napkins that had the name on it.  Who would do that unless they have a contract, so you can argue estoppel?  And that is one again that does come up so it's one I want to make sure you're aware of.

Mistake.

Love mistake on the multi‑states.  If you have both parties that are mistaken brief you probably don't have a contract.  What a unilateral mistake we have one party so the general rule is the contract void or voidable?

And general rule is what?  Voidable.  Both parties should have known, then obviously we don't have a contract.

Ambiguity is multiple interpretations, fraud we need reliance, pearl evidence rule that's something good.  What's the pearl evidence rule mean?  How it is triggered.  Well remember first of all you have to have a fully integrated contract so generally you're doing to see this in a fact pattern when we placed our agreement in writing.  Right that triggers a pearl evidence rule it has to be in writing and what it says any oral or written statements made prior to putting in that contract, or contemporaneous they're not going to allow whatever we said previously to change what we call the four corners of that document so if I told you it was very important to get my house painted by September 1st and yet we put this in a contract and says it will be painted in 30 day of the make offing the contract and we happen to sign it August third, and obviously I made it clear to you it had to be done by September 1st, well we have a writing right.  Are they going to allow in that statement previously to what we embody in that contract, the answer is no, unless what?  Unless you can find an exception.

So do I see fraud?  Mistake?  Ambiguity?  Do I see something here in 30 days of the making of this contract you might argue that as ambiguity but you signed it on the third with when's the making of the contract?  When we orally agreed or signed it?

Oh.  So that can trigger what we call:  The issue of pearl evidence rule.

Does everybody see that?

Okay.  Next in regards to ill legality capacity of minors very testable.

Now, in regards to capacity issues, when can we disaffirm the contract?  And that's snag you want to look at.  What does it mean?  Remember minors enter into a contract, the contract's what?  Voidable at the minor discretion, until what?  If they reach their age and majority and once that reasonable period of time trigger.

Other thing I noticed on the multi‑states they're getting clever, if I'm a minor and entered a contract and get to use a car for 6 months and just disaffirmed the contract, do I get away scot‑free and the answer choice in regard to what?

Restitution.

You've used it you should have to give something.

Otherwise something has been confirmed upon you, so that's something you want to look at.

Again, you'll see the capacity issue with the minor contracts that's come up on the multi‑states so you want to but air what.  That in a nutshell is your formation and defenses to formation.

Okay.

Next thing we're going to look at your third party beneficiaries I love them because they're not hard if you remember one rule.  One general canned statement is having contract between A and B doesn't raise rights in C.  Cow have to see what the party’s name.  A and B they entered into a contract knowing of your existence, right.

So, your name, right, has to be stated at the formation stage of that contract.

If it comes up after the fact, that can't be a third party.

So if I entered a contract with Joe, and basically said you know what I want you to paint my house I'll give you the $3,500 and Joe states as long as you pay it to me niece she's getting married that niece was mentioned at the formation stage of that painting contract, right?

So she would be a third party beneficiary to my and owe's contract.  If we contracted in then he said after giving it consideration could you pay her some money.

That came after the fact.  That can't be a third party.  Right.  So you want to look to that and make sure you understand your status has to arise at the formation stage of the contract.  So there's no way I can really trick you on it if you pay attention.

Now, when you go through this there's a set up so you go through defining what a third party beneficial contract is, contract [Indiscernible] entered into the benefit of the third party, privity we don't need privity, was there intent to benefit look too the facts and see what was tasted between the party.  Are they creditor, [Indiscernible] or incidental?

So it is just a gift, donor is some keep of obligation and incidental is just incidental.

Ma juvenile court rules what?  The reason it's important especially on the multi‑states if the right to invest then I can modify because the rights didn't invest it.  Can modify and say I changed my mind give me money.  They have no rights at that point.  What does it mean, they step on your shoes they their same rights to assert in the original contract as you do.

Right?

Verses you have an assignment delegation, what is that?  An assignment is a right, delegation is an obligation and you have set up, what's my set up?  Well, for the assignment is it assignable you know the word, too personal in nature.

We're going to test you on the multi‑states.

And it comes up once around the essay saw but it's going to state in that contract you cannot assign, oh.

Does that mean if I site I can't, meaning it's not assign only and the law says no, they like the freedom of assignable, even though there's a statement I can't breach but I can still do it.  So if I have a contract in regard to you're going to pay me for services, house cleaning services.

And I basically assign my rights to my brother that she's going to get the money from my house cleaning services is the right assignable it's not to [Indiscernible] but you place in the contract that it could assign that right.

Laws go to allow many he to assign that right.  And then of course it's going to be present right.

It's got to be valid and of course what's the effects of the assignment?

Again, he can assert the rights that I can.

One thing I want to make sure you're aware of on the multi‑state or essay is a I, they'll use the term assignment, he assigned his rights your job is to determine did he assign rights did you delegate a duty or do both in they're never going to use the word "Delegation" ever.

So you've got it back and say, what happened here?  What do we give up who is giving up what?  And if you look to it, a right is a benefit.  Now with a delegation you're doing define it is duty [Indiscernible].  Was the duty assumed?  Right?

Look to see if there was a novation was an if there was a novation I didn't get off liability and then the effect of the delegation.  So remember if I'm original party to the contract, and then I assign my rights, which will be also my obligation, right?  Can I walk away free, absolutely not?  I still want to be secondary reliable so they find that party I signed it to or delegated it to, and of course they're going to come after me unless there's a novation that's the way to get around it.  You want to be aware of it.  What I find on these is the multi‑states is map it out.  If I have A and B enter into a contract for landscaping, so basically, here, A is the one that's going to pay the money for it.

So B going to receive the money, and then obviously B has the obligation of doing the landscaping, B hires the C to do the drainage and the sprinklers and that stuff.  What did he just do?

He just delegated part of his obligation under the AB contract didn't he?  So you have to show in regards to was there a valid delegation?  Now, B basically said I'm going to give C the proceeds because he's my son he's getting married and that issue would be the assignment so you have to look to the facts and see what are they giving up?

Was it a right?

Was it an obligation?

Or was it both?

Right?  So again I find if you map these out they're not that horrific people panic but map them out, draw your little diagram and see A and B entered into the contract what happened there?  This is the contract we're focusing on and you have to make sure you're focusing on the right contract.  So they can give you maybe contract and A basically, assigns and delegates to C, right and then of course that's saying in the fact pattern in and of itself, let's say A never performs, now B is going after C.

How's B going after C?

B is looking to the A C contract, so B is going after C is a third party Benny.

All right so flipped on you didn't it so you is to make sure you're understanding what contract you've looking at and that's how they test.  There's good examples on this, I'll send you some to see how they're tested.  Conditions they come up, more than we like.

Every contract has conditions, now the point is what?

Is it condition what?

Has it been performed?

Right.

Or is it going to be excused?

With conditions you're going to look to see if it's express.  It has to be explicitly stated in the contract I can't really miss that can I?

What ones are usually expressed?  Time of the essence, satisfaction clauses, specification, architectural certificates, right in with express or implied conditions once you type them, then see if you excuse the performance.

Right?  If you have implied in law, which is a constructive condition so it's made up fictitious, verses implied in fact work [Indiscernible] good faith corporation, could never excuse that, so someone obviously paints the interior of your home and gets paint all over the carpet they breach the implied and fact contract of not acting in what?  Good faith and doing work in like manner of the mess they left me.  Verses implied in law, we're going to look to the contract and this is where the court decide who should have gotten first.  So if you contract paint first, do you pay first paint first?

So that would be what?

Implied in law.  And its construction [Indiscernible] you paint before I have an obligation to pay.  Say you don't paint and you're suing.  Well, what excuse is your performance so you're going to run it through your checklist and see if anything can be excused?

Right?  So do I substantial performance, and grab two or more and see if you can excuse the performance.  And you don't ever write this, substantial performance in order for it to be triggered you have to say the contract is 90 ever.

Or more performed.

No, no, you're wasting your time and you have to make sure you go through the elements.  So did you get substantial what you bargained for?  Does it deviation willful.  And go through your elements.

The other thing you want to watch out for, some of these have what I call a relationship with each other.  [Indiscernible].  So they like each other.

So a lot of times you'll see on the actual essay itself that you see my conduct I sold my goods to somebody else and I say I'm not go to performed my contract.

I sold it to somebody else.  I disabled myself because I don't have the goods left those have a tendency to go together.  Impossibility.  Impracticability.

And frustration of purpose generally has a relationship.

So, if you see one I can see if I can argue all three of these together.  Obviously I check each one.  It has to be objectively impossible.  No one can perform.  But you do bring it up.

If you see something in the facts, the law changed it was probably objective because no one can perform itself.  Tonight's lecture I got sick and went home.  Am I excused or Taft excused from possibility.  No someone else can lecture, so you want to be careful attention with that and they do test that on the multi‑states.  Impracticability, basically we entered into a contract and based upon something I wasn't aware of, that it's commercial impractical to perform so we have to use the terminology 10 times rule so we have to know how to argue it.  Or now it's so impractical performance cost me a substantial amount of money.  So doing some street paving let's say my contract to do the city, that's $100,000 and oops I made a mistake because, the price of the asphalt and all of that stuff I have to get is going to cost me $100 million and impracticability would probably excuse me performance.

Frustration of purpose remember you have to see an unforeseeable event, you find in the fact pattern.  But the element they like to test, was your purpose known at the formation stage of the contract?

So if I contract with you and don't know as to your purpose of the contract meaning okay you're buying a car, but only because you want to give it to your son for 16th birthday and you learn that your son disappeared, did I know of your purpose?  Then they're not going to what?  Since I didn't know the purpose you're going not going to be able to use frustration of purpose to excuse your performance.

The other ones that come under the contract, this is where somebody hinders your performance.

You modified the contract we modified it out of the contract why would I have to perform it.  Such as a specification, or a specific wood flooring I was supposed to get so we modified it to something else.  You can rescission.

Divisibility.

With divisibility it has to be divided by price unit and was not bargained for as hole that's the argument they're going to get you.

They heard us on the multi‑states.  So install a contracts are not divisible because you bargain for the whole year or whatever specified period you agreed to.

If I have 50 per month for the year next year, that's not a divisible.

General rule installment contracts are not divisibility.

Okay.

So you also have the doctrine of estoppel reliance or waiver you waive your rights.  So something on the facts you knew you had a right and said forget it you don't put it an [Indiscernible] whatever the case may be.

Okay.  So when you do see excuses, you're going to go through what I call specific steps.  No. 1 you're doing to type the condition.

So, was it expressed or implied.  And then for your excuses you're going to grab on two or more.

If you see just one you probably made a mistake.  Because you can see some of these have a relationship with each other don't they?

So you want to be way of that.  Is work on your issue spotting and understand how they come up.

Right.  So would you see all of them in the same fact pattern, absolutely not?  So would [Indiscernible] frustration and practical coexist, probably not?  They should have to give a lot of facts, flag it anyway.  So most like you would see two or three, impossibility and practical frustration of purpose because they have a natural relationship.  Make sure you have a good understanding of how they come up.  Conditions are up and coming for the Baby Bar, haven't been tested for a while and people don't have a good handle on it.  I would recommend going to Taft's website go into the he classes that we have and we have a few exams up there that has conditions with require contract questions so that would give you an idea how to set it up and how it arise.  The more you understand how it's tested, that's going to reap rewards to you because you're going to understand it and that's important isn't it.  Before I get to breach which is on your checklist, this is why I like to add to my checklist and what I call:  UCC terminology.  What do I mean?  Well we have certain things we need to know for the UCC and if we like acceptance where do I put that in the checklist under acceptance [Indiscernible] and UCC acceptance, but the certain things we don't have common law such as warranties, or risk of loss, or destination or shipment contracts.  Where do those goo?  Well I put them before my breach.  Why?  Because once I discuss it and that's going to tell me who is in breach.  So I have an added prong that I put in my checklist, UCC terminology and that's where I place my warranties UCC of warranty of title so you have the title to sell the good whatever it is.  You have your warranty in express warranties, [Indiscernible] particular of purpose.  Fair and average use, oh gee that's similar to torts.  And the big issue there if it's under the UCC privity, so research your privity because there's a difference between alternative ABC, but that's an area that they do test, warranties under UCC, want to know that terminology itself.

You also see in the multi‑states like risk of loss, or is it destination contract or shipment that's going to determine who bears that risk of loss.

So if I can't tell the type of contract it is.  But that's where it fits for your essay purposes of where you write it if you have to write it out an actual essay so I sent you out that sheet the mailed and look those up in there and if you have questions let me know.

All right so that he is your UCC.  Then you have your breach.

Well generally reach is in and out, major verses minor, not highly testable, generally a waste of time.  You'll know if they want it because the facts are going to push you one way, why buy 50‑acres of land when there's only 49.99, now they're playing with me.  Or I buy an automobile and say it's in good condition and now the radio is missing.  Then I think they're playing with me, major verses minor breach, you'll know based on the facts.  The one area I want you to pay attention is the doctrine [Indiscernible] repudiation or [Indiscernible].  Why?

It will be on the multi‑states.

And it's a very easy concept.  With [Indiscernible] breach what they're testing there, is when can you sue?

So if you and I contract, let's say for the purchase of a car, so we're at September ‑‑ or August 30th.

You and I agree that I'm going to buy your car for $5,000 and you're going to deliver it to me by September 5th.  Okay, no problem and I'm supposed to pay you by September 5th you call me on September 1st and say I'm not selling it to you, don't like that.

The issue is can I sue now?  Or do I have to wait and see what you do on September 5th?  How do I know if I can sue now?  You have to express word of repudiation which I do have but you need to show the contracts in what we call executory stages.

Hm.

What does that mean?  And that's what gets people in trouble.  This is all it means executory stages means either one of us did until fully perform, or both of us did not start performance.  So in the same fact pattern if I change it and say I paid you the $5,000 and then you call me and say I'm not delivering on the 5th I'm not going through it.  It's not executory stages anymore.  I have to wait to see what you do before I can bring my lawsuit.  Silly I know but that's a rule.  So you're looking at is the contract still what we call executory stages that means one arty did not fully perform or both of us did not start performance.

Next you have your remedies.  Unfortunately, the Baby Bar has been hitting this area a little bit more.  And it's a weak area I think for students and that's why they hit it.  You're going to know in a fact pattern if I have to go through damages, or what I call, you know your full remedies checklist, restitution, reformation, right, specific performance the call is going to dictate and tell you, what you want to be worried is if you know how to address it if it comes up.  You have your general damages, with general damages all it is your expectations of the terms of the contract, what did I expect?  If I expect a car for $5,500 I can get a replacement for $5,600 my damages is only $100.  Special damages.

They like to test special damage because we don't fully understand the rule.

This was derived from the case of Hallie verses Vaxendale and what you're looking at here, for special damages, they must be foreseeable with the formation stage of the contract.

So if I contract with you to let's say dig your well in my backyard because I'm planning on putting up a crop but they didn't tell you that, and based on the days you don't get it done as we specified and now of course I couldn't plan my crop and sell it and make money, I'm going to argue special damages for the loss of the value of what I should have made profit wise from that crop.

Hm can I get it?  Another special damages was it foreseeable at the stage of the contract I never said anything to you.

If I told you the purpose of the well what I was doing and needed it done by this particular point because this is when I needed to plant based on the season and then you could.  But since the purpose was not known that the formation stage guess what you can't recover it.  You want to be careful because you want to make sure you look to the facts, because sometimes what they do, they'll tell you the purpose but after the contract was formed.

So you want to make sure you pay attention to that, and the order of your facts are going to dictate to you, be awe ware of break apart the elements.  Another remedy is rescission, all rescission is your undoing the contract and putting the parties back to what we call status quo.

What does it mean?

We're back in the position we started with, but you need grounds to rescind you need fraud or mistake or some type of ambiguity to rescind the terms of the contract.  Once you figure one of those, we can tinder back and go back to the way we were prior to the contracts we kind of erase it like it didn't exist.  That's your doctrine of rescission, reformations dealing with the mistake.  How does it come up?  Usually you and I have an agreement and we embody to a write an oops we left something out, we did typo with an amount of dollar that you're supposed to be paying, and of course the courts are going to reflect the party intent so you're buying land I put 20,000 when we agreed to 200,000, oops, don't want to sell for 20 based on the value, they already the contract what we agreed to.

Restitution.

Restitution I can relate to term you've had in contracts of quasi contract, right?  We have fictitious contract to [Indiscernible] that's what restitution is.

Restitution is to prevent unjust.

So somehow benefits been conferred upon you.  Right.  And you should have to pay for that benefit so it's kind of like, let's say, oh, you get a magazine subscription sent to you, you didn't order you keep the mag seen and take the next one and next one, aren't you being conferred a benefit because you're getting something.  So shouldn't the magazine people being paid in the courts would say yes because you have been unjustly enriched so you have to be a reasonable value in regard to the magazine subscription because you took it and didn't do anything about and didn't put anybody on notice so it's a benefit it's been incurred upon you, right?

The last remedy is specific performance.

This is something I do want you to spend a little time on, why?  It's come up on several Baby Bars and it's been a specific call, can you get specific performance around the terms of the contract.  It's only going to work in contracts by the way you will not see it in torts.  So ‑‑ (No sound).

Remedy but we're forcing the contract, we're forcing the contracts to perform under the contract.  But if we have to, depending on what it is, right, the courted courts.  So we're enforcing that contract.  Well it acts in equity, what does it mean?

Well you need to show that money is not going to make you whole there's some reason why you need specific performance so there's particular grounds that you need to show money damages are not going make you whole.  Like a unique car there's one with a unique Italian sports car.  Goods are unique, that's something hard to find.

One of a kind that was just on the last Baby Bar, baseball card.

How can you find it in mint condition, whatever it was, baseball card?  So the uniqueness or land, they consider land unique.

Right.  So again how am I supposed to substitute that same exact piece of land not going to happen?  So that get me into equity, showing that money damages are not going to make me whole and then of course I want to show the court since I have [Indiscernible] remedies that you should enforce the contract and make him perform.  There's defenses you learn about, such as bona fide purchaser so if I sell you a piece of land of mine and I have sell it to somebody else and they don't know about you, right and then closes with them because they have cash verses you're waiting a for loan now you want to enforce the contract with the court the third person would be a bona fide purchaser they didn't have notice, they paid value, the money, so that would cut off your rights to force the court to give you the land back, but it dun mean you don't have what the cause of action again me, which you would and have to get some type of damages but we couldn't undo the contract in these through specific performance or force the contract through specific performance through that third party.  But you'll know again based upon what?  The facts of how far you're going have to go in your damages or remedies so that's very important.  So with contracts its very rule oriented, the lengthy multi‑states, right.  But its very rule oriented if you keep your checklist in order and break it apart that should help you immensely.  And obviously, the UCC triggered how you're going to write the exam you're going to go through common law first, it failed and then bring up the UCC aspects for example, if I basically tell you yeah, Joe, let's say called an antique dealer and offered to sell his grandfather’s antique pocket watch, and of course the antique dealer said sure I'll take it.  Does the UCC apply, it's a transaction goods, yes, but the antique dealer probably is, so yeah.  Now let's say when I get to acceptance I see there was an added temple so I want to get to [Indiscernible] I would argue acceptance, additional term, count erythropoiesis offer and go to the added term, 2‑207 and knock it out because only one is merchant.  But that's your set up and go through the common law aspect and where it falters you're going to bring up the UCC.

Does it make sense?  That's how they want it written.

All right.

That's your contracts shall I say in a nutshell.  So again, multi‑state wise be very aware of your rules, be rule oriented and braking apart those elements.  Your setups you should have set ups for third party, and delegation and conditions so if you have those this is how I'm going to write it.  Boom boom part of the exams are written.

You walk in the door so that's something important for you.  Does anybody have any questions as to what we just gone over here quickly, I know, in contracts.  Do you have a good understanding of conditions, obviously and how you need to excuse conditions, your assignments your delegation and gee when I word use the word assigning, it could be assigning or delegating or both right so that cease something I want you to work on in your actual multi‑states.

Okay.

Either you love contracts or hate it.  We went other torts and torts essay you'll be sent out a contracts essay as well as a multichoice.  But this gives me an idea of what we need to look at and work on as a group.

So in essence if you write it and I look at it say wow this person didn't understand how to go from UCC or common law or this person didn't understand how to lay out their conditions, that will help me, or you didn't understand how to write specific performance then I can address it as a group that would help you on your examination.  So that's important.  Also I notice some of you had questions on the multi‑states but no one sent me an e‑mail and said these are the ones I have trouble with so you can be prepared.  This is your chance.  Let me know what you need help on.  What then do I want you to do?  Study torts.  So you should still be doing multi‑states and torts but now you have to start doing contracts.  So if you've doing 15 multi‑states a day, maybe I'll do 10 in contracts and 5 in torts because I'm weak in contracts because I just started.

And you also need to start incorporating your issue spotting.

Hopefully on the weekend you're writing the exams because you're going to find the time.

Wow.  It's going to be fastest 4 hours you ever spent.  That's how fast the time goes, you have to get timing down and understand.  Watching your time piece, one obviously the bar will allow you to have on your desk or table wherever you're sitting and follow it.  Right, maybe it's on your laptop, follow the tomb and make sure looking auto and referring to it.  So pa that's important that's highly I recommend.  Again depending on your time you can issue spot at least two exams and do a decent outline verses writing one so if time is crunch for you, at least issue spot.

Right.  So the more I can get you to understand how the issues come up in the fact pattern that's going to help you.

So what you actually do, yes or no.  So if you find the contract deals with UCC, you start off with UCC, my next would be merchant.  Then common law offer although I would not say common law offer, I would head note offer.  I go to the next one accept stance, and unless under acceptance you have an added term so I should show how it's not a mirror imagine so it had no common law, no acceptance, counter offer, so under common law we have no contract because a counter offer is never what?  Accepted and then would hand out acceptance 2‑207 and point out the UCC and then apply the rule.  Then my next he note apply with that we do have an acceptance.  Oh that worked at common law, moving on.  Next issue was there defenses to formation in issue?  So do you see how I do it under that caption?  So you would wouldn't save all of the UCC terminology at the end.  The only thing before breach is your warranties your risk of loss, [Indiscernible] contracts.  The other stuff you should have integrated after your offer.  You have your UCC acceptance all within each other, does that make sense?

Otherwise your exam is going to be very hard to follow.

So that's good.  Does everybody know their task and know what you need to work on.  Please start doing your multi‑states.

Their hard I agree.  So the more I practice them I understand them.  Instead of failing, multi‑states are not easy and I need to understand how they test the concept and what is the best of the two answer choices.  Same thing with the essays.

I don't understand how concepts is testing or how I'm going to write it, I'm in trouble.  So if they throw me a curve ball I should be prepared and guess what they do.  I should be prepared for it.  It's question 8, 12 and 18 I didn't practice, all rolled in one.  Now you have your confidence, and you go in there and write a good exam.  It's a tough exam, I wouldn't want to take it myself but that's why you have to be earnest and put in the time and effort so you go in there and do succeed if this is something you really want to be lawyer you have to cross this hurdle and the only way to do that is dedicate yourself and that's true as you know with anything whether it's sports or anything.

You have to be dedicated in order to achieve it.  Does anybody have any questions for me at this time?

All right.  So look for the contract essay that will be sent out to you with the multi‑states please look at it and write it.  If you have questions on it you can shoot me an e‑mail.  At jolly@taft.edu.  I look forward to seeing you next week and seeing your essays.  Good night.   
[7:00 pm ]
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