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>>INSTRUCTOR:  Good evening everybody welcome to tonight's Baby Bar mini-series, I hope everybody is doing well.  We will be going over the 3 essay questions that were sent out to you, I want to remind you these sessions are recorded so if you want to go to any sessions, their on the Taft's website, just going to the student section, and go to the Baby Bar mini-series, and pick whatever session you would like.

Any answer choice that we did present is on that site as well.  For your convenience.

Hopefully you all are getting ready to take that Baby Bar examination and have a good understanding of how to attack the essays as well as the multiple choice questions, before we jump right in there, I want to read to you, which some of you should be familiar with, is the essay examination instructions, and if you look at the actual instructions the bar examiners are very consistently of basically telling you over and over and over they want you to identify the issues, and basically show how those issues supported based upon the facts, what I would call IAC, so the instructions say that your answers should demonstrate your ability to analyze the facts and the question, so what are they telling you right there?  How are the facts in the issue being raised?  So tell you the difference between the material facts and the immaterial facts.  What are the facts supporting?  Bring up that which is relevant supported by the facts and discerning the points of law, in fact upon which the case turns, support your position with your analysis, break you part your rules and evidence, and show your support.  Your knowledge and understanding of the pertinent principles and theories of law, their qualifications and limitation and their relationships to each other.  So when you identify the issue, how is it supported?  So you need to support your argument in the analysis, by showing how the elements are supported by with the what?  Facts.  Your evidence should apply the law to the given facts and a reason and a lawyer like manner from the premise you adopt to a sound conclusion.  There's your IRAC again.  Show how it's supported with the facts, relate the facts with the elements and conclude.  Do not merely show that you know legal principles... (Reading).  Don't bring up nonissues, only bring up that is relevant based on the facts, they're saying it repeatedly aren't they, if your statement of conclusions you'll receive little credit, state fully the reasons that support your conclusions and discuss could points thoroughly, again the analysis, show how the facts support the elements of the principle you're addressing your answer should be complete but do not volunteer information or discuss legal doctrines which are not pertinent to the solution of the problem.  Again, what?  Bring up that is relevant based upon the facts.  So when you read this, which you will get that instruction when you take the examination it's say over and over and over in different terms.  Identify out the issues at fact, which is relevant.  Show based upon the principles you're addressing, whatever the issue is, how it's supported based upon the facts showing the elements.

How to support with those facts and then give a conclusion.

So, they're very consistent of telling you, you need to support your analysis and make sure you do that is make sure you elements come back in regards to your analysis.  Now do you need to IRAC verses IAC it's up to you, I'm an IRACer, I give the issue and the rule, and the reason I lay out the rules I want to make sure I use the elements to get it back on my analysis so if I didn't know my rules strongly enough, what happens to my analysis I'm verbose and go on and on and never get out, so my actual rule of law helps me stay more focus and succinct to support the arguments these facts prove the element and I get out.  So it depends on what kind of writer you are, I still need my rule of law, I'm redundant and I go on and on with regards to my argument.  The only difference between the IRAC and the IAC is the rule of law.  But the analysis that are identical what do I mean?

The elements in the facts so you should be writing fact elements and show how each and every element of the legal principle or theory you're addressing is supported based on the, phonemic.  The issuing IRAC and the IAC is the same thing.  If you give me a restatement of facts, you're not giving me anything.  It is your job to show how it's supported with how those facts relate to that those evidence and it's supported based upon those facts.  So that's what's important.  As we stated long ago, when n the lectures, you're two areas and what you need to determine, remember when you read the call of the question, general verses specific that we went over the first week, that's going to be determined your point value, but the I as to the issue, and the A, the analysis, those are the most two important.  So you want to make sure you're strong in those areas so you want to be able to identify the issue, and then your analysis, because that's where your point value is going to come from, the analysis is especially if they put something within it the issue itself, like a sub issue, at issue, it's points and of course I want to get all of the points I can, allocated based upon my examination.  Does that make sense?  So it is something I want you to be aware of and make sure you're working on because that's where I see a lot of weaknesses with students you're analysis is not there.  We're regurgitated the facts or throwing something in that a lot of times the facts students are pulling out it's not relevant to the element you're addressing and one you're wasting time and two you're showing the reader you don't fully understand, which we don't want to do.

Okay.

All right, let's go to question No. 1 you're going to see this is an odd duck is what I call it.  Remember we learned to read the call of the question first and if it's a general call or a specific call.  In the question essay No. 1.  In an essay brought against roofer for negligence, what would reasonably assert and what is the likely outcome on each, explain fully.  What type of call is this?

Is it a general call or a specific?  Well they told you negligence.  So if you no negligence in your essay answer, what points are you getting for it?  I would say none.  They gave you the actual issue.  So at this point when you get ready to read the examination I know you need a duty, I know you need to show a breach, actually proximate cause and damages you to go in there reading this exam and what element or elements is being tested so are they testing me on the duty aspect or breach, educates, you to go in there and break it apart and see what's being tested.  If you read this exam and you find negligence is straightforward, absolutely should know you made a mistake because they give you the issue.  So you have to go in there and see what's being tested within itself so that's fairly important.  So showing that sometimes in and of itself helps you read the facts, because now you're looking now.  So if I say if you don't ask, you don't get.  So now you're asking and questioning the facts to see if something is there.  And obviously you're not going to assume it's going to have to be supported based upon the facts, isn't it?

Now it also says defenses they gave me negligence, so defenses means two or more, doesn't it?  So I'm I already see three.  Well contributory negligence and comparative negligence ask based on a difference of jurisdiction, so I know assumption of the risk is there as well.  The only thing I'm going look and see, I'm going to argue last clear chance to by reading the call I already know, issues in the examination and of course it says my roofer reasonably asserts I don't see issues of damages they didn't give it to me, so I don't have to worry about general and special, it's not my call.  So you do need that for your prima fascia case in evidence but the call didn't put it in issue, so remember we see where they put it in the call and what happened in the facts?

There's no facts.

Right?  But in the call you to address it.  So the more you understand how they test and that's what helps going over past examinations what are at issue verses you don't have to address it.  Let's go ahead and read the facts.

Roofer contracted with Hal... (Reading).

Okay.  So I see there's a relationship.

And obviously, contracting, you're thinking maybe the call told you negligence so I know its torts.  The usual practice among... (Reading).

That's a big sentence.  So usual, what are they telling me?  This is normal in the industry, right?  So I might [Indiscernible] pull that out and should he be following those standards?

On this occasion roofer... (Reading).

So, the fact that he failed could that be equivalent to a breach, we don't know at this point so that he is a question mark.  As a result... (Reading).

Which is that result foreseeable?  Yes.  If you don't have the tarpaulins, that's going to cause some harm.  At the end of the... (Reading).

So he did his best so to me they're playing with me there.  So is your best enough that there is no breach or sorry, the fact that you don't have the tarp lean did you breach so there's an argument right there I see I'm going to have address.

6 months later... (Reading).

So you see, we had a relationship between roofer and Hal.

Hal basically did the job, right he cleaned up and gone.  And now we have 6 months go by and there's a big gap and Hal is mowing his lawn.  (Reading).

So now you see Ned coming into the picture, which remember he was in his call.  His neighbor.

A few days later... (Reading).

So, there's a problem here, we've got 6 months there's a gap so is it foreseeable, we can see how did nail get into his foot it was propelled by the lawn mower, is the lawn mower is Hal intervening act cutting off liability so we have a proximate cause problem here don't we?  And you see that based on your first reading to facts.  You read it once no matter what just to get a good understanding of the facts and then you start reading it through and issue spotting and then when you start outlining what is going to happen, when you start dissecting the elements you see how they correlate and come together and multiple sub issues.  If you don't break that apart that way, guess what, the sub issues are get by you, you won't see them because you didn't have time to think about you didn't think about them.  So I can't stress enough even though people are worried about time you have to outline examination because you're going to see where your point value is and that's important.  All right.  So, so the lawsuit Ned against roofer.  So I believe I gave you a cause of negligence.

You don't have to do that.  That's a pleasantry, if you have time, great, if you don't forget it.

If you had no negligence and your elements, duty, breach when they come up, the reader knows you know the rule of law, it's not much worth so forget it.  I've told you in the past, always ask yourself is a special duty at first?  So if a special duty is at issue remember you're going to start there so, I use a mnemonic SOLD.  D for duties owed to a lesser land, so I go to my general duty.  And of course the general duty, who is suing?

We've got Ned against roofer so if we argue the general duty of due care we have to act reasonable under same or similar circumstances, how can we get that to regards to Ned.  Ned is not if the picture, the facts told you in the first paragraph that roofer contracted with Hal.

That's the relationship.  So remember, if you have what we call a remote plaintiff, that triggers your Cordozo issue doesn't it.  This is a Cordozo problem here.  Roofer owes Hal to do his roof properly, clean up afterwards, making the materials are proper for the roof and off he goes, how does that duty extend here to Ned and that's a Cordozo problem, does everybody see that?  So if you remember a remote plaintiff you see who has the problem and then someone is suing not that that relationship that triggers Cordozo and the reason I emphasize that, it comes up on the Baby Bar, but a lot of times when you go look at student answers on the Baby Bar they see it every time.

And the problem with it is it's going to cost you a lot of time if it's not issue, because you're going to write down Cordozo and write Andrews and it can eat up time if it's not an issue.  It's a remote plaintiff there's no relationship, which is the relationship here is between roofer and Hal I can't stress it enough.  So that triggers what, Cordozo.  So in this case, Ned is going to argue based upon the Cordozo say?  And it says, you owe to the duty of due care, and the zone of care.

Based upon the facts that Ned is a neighbor to the neighboring property obviously where the roof was reroofed and the nail ended up in his foot he is going to argue he's in the foreseeable zone of danger what is the roofer's argument?  Well, they're neighbor, even though I didn't have enough tarp leans, obviously I did my best to clean up the debris and you're not within that foreseeable zone, it would be in the area of the neighbor, it would be Hal and his lot itself we don't have the facts whether they're fenced or not.  But the roofer is going to say, that's his property.  And that's within my foreseeable zone not the properties on each side of the house.  Either way, argue don't care how you conclude because you could argue he's in the foreseeable zone of danger, however if you find it fails and an due says you show duty of due care foreseeable risk of harm so if you have nails embedded you would owe a duty of due care in Ned in this case, so either way you're going to find a duty owed.  Breach, we have an argument here.  In regards to roofer owed a duty of due care we found to Ned, did he breach?  He left nails left in the grass, so you can say he failed to the standard of care.  I did my best in cleaning up the debris, the accident 6 months after I did the actual job there.  And it's the house lawnmower that propelled it so I have breached my duty of due care and make your argument.  So not only do we have a duty issue you have an breach you can argue did he fall below the standard of care do and my conclusion is, going to be either way he left nails embedded so he failed to act reasonable under the circumstances to duty of breach to Ned.  But for leaving the embedded nails it wouldn't have propelled, but wouldn't have cause problems to Ned.  So I'm in and out.  So for proximate cause, is it foreseeable if you need a nail in the grass that somebody could be injured?  Somebody could step on it.  It's not foreseeable that Hal is going to come out 6 months later mow his lawn hit that nail and propelled over to the neighbor's yard and he's going to come out bare foot and step on.  So the roofer is going to argue that Hal's conduct is what we call an intervening act.

So based upon the intervening act, he's not responsible to cut off his liability.

But what do we know based on the law?

In this case, Hal's conduct that propelled the nail, left by roofer, roofer's conduct is indirect act of what Hal did isn't it?

You could even argue it's independent.

But is it foreseeable?

Well, it's foreseeable again if you leave nails embedded in someone's grass that if someone mows it could be propelled and go multiple places so most likely you're going to find since the neglect act would be Hal mowing the nail and letting got it to the neighbor's yard is foreseeable so therefore it would not cut off roofer's liability.  And then your damages, get in and out and didn't give any facts, he sustained injuries from stepping on his foot and get out.

Right, if you want to do medical bills say special damages if he can prove any, pain ‑‑ or medical expenses and then any loss income.  Don't spend a lot of time on it.  Two reasons it's in the in your call, two there's no substantial facts to you so you want to get in and out.  Now where do I go from here?  Am I done?  No.  Why?

The call asked for defenses and this is what makes this an odd duck examination.  Defenses?

Contributory negligence, and the problem here is they didn't give me facts other than walking bare foot in his owning backyard so you have to be clever here and this is why it's a difficult exam for students and make some type of argument so the roofer is going to say if you hadn't been walking bare foot in your yard you couldn't have stepped on the nail and it wouldn't have injured you, so based upon your act in walking bare foot because most of us wear shoes and come back to this this is his own backyard.  So if I walk in my own backyard how did I fall below the standard of care I should know what's in my own backward whether the rose bushes and has thorns or certain trees that have berries that I can step on you should have a general idea what's in your backyard so how did I fall believe the stand of care.  So if you argue contributory negligence and argue the last clear chance doctrine, he had the last skill chance to prevent the nail being propelled because he left it into Hal's yard.

Right?  So if you didn't find that he is contributory negligence you could take it right back out with the last clear chance.  The last clear chance is a plaintiff argument isn't it?

So the plaintiff actually makes the argument.

Right?

So, if you find that the contributory negligence ‑‑ I'm sorry, contributory negligence, which is a complete [Indiscernible] from the plaintiff's claim it would bring up only the plaintiff, the last clear chance to try to prove it and get his claim back does it make sense?

Also, when you contributory, it's based upon the jurisdiction if you did a good job under your contributory negligence, you can steal from it.  So you basically can just point out since roofer fell below the standard of care and had the nails embedded, which ended up piercing Ned's foot as discussed.  Would be a propulsion to a fault and get out.  So if you do a good job up above and steal it that's what I do to save time.

And then you definitely would bring up last clear chance, how do I know that?

Because the call says defenses and you know, contributory and comparative negligence is just a difference of jurisdiction so my mindset that doesn't anxious the call so I bring up assumption of the risk, you to have knowledge of the risk and comprehend that knowledge and you voluntarily undertake those steps to encounter that risk.

So, again he went bare foot but see the problem here does he have to comprehend the knowledge that the nail is out here?  He doesn't, he's voluntary of taking the risk of what everything he might step on, but there's nothing here to support that there's nails embedded in his grass.  We might have a better argument with Hal, if Hal stepped on it.  Right is that hey you just had your roof be done you should be aware.  Ned, how would he have a clue?  So based on the facts I would argue that he did not assume the risk.

Well, roofer you're right as the defendant, so roofer brought up contributory negligence.

And roofer's arguing that you fell below the standard of scare here Ned so your claim for negligence that you just proved your prima fascia case, me being roofer, you're barred.

So since roofer proved contributory negligence, Ned's out.

Now, Ned will come back and say, wait wait wait but roofer you had the last clear chance to prevent this injury.  That's why it's a plaintiff argument because the plaintiff is coming back and absolving himself should I say of the contributory negligence.  Does that make sense?

So that's why it's a plaintiff argument because the defense brought the defenses, and with contributory negligence, the last clear chance doctrine only works with that defense.

And that's if it's supported based upon the facts.  Okay.  So if you don't quite understand that, let me know and I'll kind of go back over it.  So the key things here that you had some point value on in this examine.  Did and you needed to argue that foreseeability within the zone.  Your breach had a little bit of an argument there, your proximate cause absolutely.  So your duty and the proximate cause were the heavy hitters and then you did need to bring up your defenses and needed to argue based upon the facts.

Because they didn't give you much did they?  But they want to see how you think.

Right?

How you're going to think as a lawyer and that's why I think they did that.  So you're point in allocation is basically on your analysis and understanding the sub issues that was being tested.  Which again the duty the proximate cause, everybody see that?

Right.  Any questions on question No. 1?

If anything comes up please feel free to put them there and I'll answer any way I can.

Question No. 2.  This is contracts.  Law students don't like contracts.

The key thing with contracts is use your checklist, take it in chronological order.

Do not make the checklist out of order, start from point one and work your way through it and remember with contracts let's say you have a contract a valid contract you can't go back up it's a valid contract so the issue has to come below, modification or whatever the issue may be.  So take that checklist and follow it.  Remember the first thing we're going to do this question No. 2 is read the call of the question.

No. 1, can cotton... (Reading).

No. 2:  (Reading).

Well, question No. 1 breach of contract, that just kind of opened up Pandora's box to my contract checklist, which is call No. 2 just narrowed you down to reclaiming issue so you should think this is a UCC exam.  Because this that's where it comes in regards to the code section is reclaiming of goods.

Let's go through the facts.

Buyer... (Reading).

So we sigh buyer manufactures is buyer is a merchant.

Unexpectedly... (Reading).

See, this is important, it's unexpected, right?  And his entire production line has stopped.

So he has a need here doesn't he?  Because he's got the special order he needs to fulfill.  Buyer's regular supplier of... (Reading).

It's like an insolvency, right?

On May 1... (Reading).

Telephone, which that would be making you think of?

Statute of frauds.  So this is one where most of us do its oral verse it is facts as between merchants, which are incomplete writings we seem to miss those.

So this was more straightforward because it's my telephone.

It says on May 1... (Reading).

How are they going to take it outside of the purview of the statute?

Performance.

Remember full part delivery or full/part delivery of the goods.

So it looks like the statute is satisfied.

Buyer was upset... (Reading).

So he knew and didn't like it, but what did he do?

Opened it and used it anyway, didn't he?

On May 2, so we see a day there.  At the time... (Reading).

Why is that there?

So, the main purpose is why he got the batting is no longer there.  They canceled their actual order.  This cancellation was such... (Reading).

So these are going to conditions aren't they?  Excuses, I should say to conditions.  On May 5... (Reading).

That goes to call 1, and informed cotton... (Reading).

Hm.  That kind of goes to call No. 2.

Right?

So let's take our checklist right in order and start off with what?  Formation of contract does the UCC apply?

Now, we're dealing with a transaction of goods, so the UCC would apply.

On that issue we would get what?

Get in, and get out.

They gave it to you, so don't spend a lot of time there.

Merchants I feel they gave to you as well they're not playing with you so cotton manufactured batting and [Indiscernible] so they deal in mattress so they're both manufacturers and get out.

So the definite and certain terms the condition of the offeree.

They called them and say they need the large bail of batting, so they shows he wants the contract.

Delivery by tend of the day is full‑time.

And he did phone him.  So it shows it was what?  Communicated to the offeree.  So we do have a valid offer and they gave it to you, although I need to analyze it and show support based upon the facts, how each and every element is supported, right?

(No sound).

Acceptance they told you delivered so that shows the offer and get out.  So you don't need to beat a dead Morse if they give it to you a silver platter, take it and if you notice what I'm doing when the UCC does apply I go through the common law first and if it works I don't need to bring up the difference of the UCC.

If it fails, that time is when it triggers I bring up the difference with the UCC, why?  Because that's the way they want it written.  If it's works with common law, it's going to [Indiscernible].  So basically why would I address it?

Okay.  Got the offer, got the accept.  I'm giving up top dollar exchange for a batting so, we do have valid consideration and get out.  So you're running through your checklist I got through formation, next I look for my defenses of formation, statute of frauds.  Even though you see based on the facts, it's obvious that it goes in and goes out I still have to address it right?  I cannot dismiss the issue in my mindset.

If I do I'm going to get hurt.  So to me that is an issue they kind of gave you, so I might as well take it and run wit.  Pursuant to the stat chat of pursuits.

Sale of goods of 500 or more must be in writing.  So it's a contract for goods over the sale of $500 therefore it needs to be in writing, otherwise it violates the statute of frauds.  How do we take it out?  Remember we can take it out my specific memorandum.

Written confirmation by the merchants.  I don't see any facts here, full apart, payment and delivery.  So the fact that Cotton Company delivered the bail of cotton batting, shows full performance, right?  Because obviously they didn't have the contract why would they do that?  And buyer didn't object so it's going to take the oral contract outside of the purview of the statute of fraud and meet.

The exception.  So based upon the facts we do have a valid contract don't we?

Now, where do you go?  Run it through your checklist?  I don't see any third party assignments, what about conditions?  And this exam has some good conditions here.  You basically, condition that Cotton Company is going to deliver the batting and once they deliver the buyer is going to pay for it.  Did Cotton Company do what they were supposed to do?  They delivered the bail of batting by May 1 based upon the terms of the contract so they have fully performed.  So it's buyer turn to pay me.  Did he pay?  He didn't.  He lost his major customer, the whole purpose and the need for that batting was for this special order.  So he's going to argue they cancel the contract based on the cancellation, what does it raise?

Now, remember, a lot of times you might see an issue doesn't seen it's going to work, but do the facts raise for an example issue of impossibility?  There's too many facts to say it doesn't.  Because they told you why he needed the batting it was for a major special order he had, and without this whole production line shut down, and then had a major blow when they canceled the contract.

So he's going to argue it's impossible for me to pay I don't have way to make money anymore based on my financial condition base 9 on Sleep Co. .  So remember with impossibility it's an excuse to performance under the terms of the contract but has to be what?

Not foreseeable, and objectively impossible.

So, that means no one in the world can do it.  So buyer is going to argue you ordered the batting because he needed this for this special order he had with Sleep Co. and trying to fulfill that order but by them canceling, he's ‑‑ it's impossible for to perform he doesn't need the batting anymore.

However the time of the contract he contracted with the Cotton Company they didn't make it known as to what he needed the batting for.  Plus the fact they canceled it doesn't it make for buyer to perform, he can make mattresses for someone else.  Remember, I told you, impossibility impractical, frustration of purpose have a relationship so if you see one go down the checklist and see if you can grab all of them.  Frustration of purpose, cancellation of Sleep Co.'s contract, was your purpose of the contract totally destroyed?  Well according to buyer it was, the buyer is going to the only reason I bought the batter was to fulfill the contract with Sleep Co.  So it paid more than what I paid before because I had to have.  Because my production line was at a halt.  Here's the catch, however, did at the time of contracting, Cotton Company know of your purpose why you were placing that order?

And that's the catch.

There's nothing in the facts that suggest that Cotton Company was fully aware buy buyer is placing that order and the reason they needed the batting it wasn't contemplated between the parties so the purpose of the contract was not known between buyer and Cotton Company and so frustration of purpose is not a valid defense.

Practicability you could argue here as well.  Basically it's almost like it would be unjust to enforce the contract, but that would be based upon the plies and it's only 35%.  Right?  If it was 110%, what he's going to make on the contract, I think we have an argument but 35% is not enough.  So impracticability will not be a valid excuse of buyer performance so therefore that mean what is?

Buyer's going to be the breaching party here, because Cotton Company did deliver the batting, so the buyer needs to pay for it and failure to pay for it goes to the essence of the contract.

So it's important to go through your conditions based upon the parties who can and cannot be excused because that's really going to tell you who is the breaching party isn't it?

So obviously the excused for some reason, which we couldn't under these facts, buyer's performance and obviously Cotton Company is going to be the breaching party, based upon these facts, buyer is not going to be excused isn't he.  He's going to be in breach and breach of contract what can you get?  I would like you to get use to the language under the UCC so he can be a cause of what we actually call for the action of the price, the terms of the actual contract so he can get what?  The actual contract price which is the $5,000, you could argue that he could mitigate so if he can sell it to somebody else, which he got which is not at issue here, the loss of volume seller so I want you to think of that, so obviously if I have this batting I would probably have more batting that I would sell, so I should able to get my $5,000 which is the contract price.

Any questions on the first lawsuit?  All it was straight contract in regard to your formation, defenses and your conditions and any excuses.

Very straightforward.  Call No. 2 was more difficult for students with your right to reclaim.  That's UCC specific.  So when the buyer is insolvent after hi delivers the goods and he did it on a credit type thing.  Seller may reclaim the goods upon demand within 10 days.  He delivered on May 1 he's within the 10 day window so he can actually reclaim the actual goods and get them back but if you look at the facts buyer said he told it to somebody else.  So argue, BFP.  So you have a bona fide purchaser, how do you get it back, if the BFP had no notice, in regards to the batting not being paid for and obviously you didn't file a claim, so, we can go look at in regards to your goods and what you bought, buyer, BFP buyer would be responsible for it but there's no way to get the batting back.  If you have issue or saw this on the examination and didn't know the rule.  What I tell students to do is obviously head note the issue and head note reclaim and go through common sense so if I give you something and you can't pay for it what's the common sense should I be able to reclaim or not?  I might not know the 10 day rule but UCC has a common theme through it, what is it?

Reasonable period of time.

So if you look at your codes that's stated a lot of places.  Right and then they'll say, reasonable period of time not to exceed 10 days so if you don't know, use the reasonable period of time.

At least the reader knows I'm thinking and I should get something for it.

Right?  Because when what's the game about?

Getting my points.  I want my point value that's very important to me.  Because I want to do well and not come back and take the exam again.   I will fuse.

[Indiscernible] consideration not worth much but you did have to analyze it didn't you.  So it did take time.  Statute of fraud, students miss this, can you believe it on this exam.  The students who missed it because they missed in the mind I don't know how they could miss it.  They gave you the word "Telephoned."

Conditioned because they didn't look for excuses for conditions so you have to run it through the facts and look to if you see a sentence of facts and it's going nowhere you probably made a mistake it has to raise an issue or go to a counter argument it has to be placed somewhere go back and look and with contract that's nice about it.  Where are you in your checklist so I know I already formed the contract, I talked about defenses for he formation so I'm under condition so I have to look for excuse, so if you keep your check in order with your checklist that will help you eliminate and find the issue that they're looking for.  So use your tools.  Moral of the story.

All right.

Any questions on question No. ‑‑ or essay No. 2?

All right.

Let's go to the last one, which is crim law.

Again always read the call of the question.  And this one has two calls.

Call No. 1... (Reading).

Criminal charges two or more it doesn't say anything you'd be convicted, it says, charges, so that's like a Pandora's box, it has to be relevant to the facts.  And No. 2:  (Reading).

So, if you see any defenses let's just throw some out.  Insanity or self‑defense or whatever, you to talk about in call No. 2, because the call dictates so if you see a crime, usually we talk about the defense right after, but based on this call you cannot.  So please make sure you follow the call of the question.

All right.  Let's go through the facts.

After drinking... (Reading).

What defense are you thinking already?  Intoxication.  And usually with intoxication I told you I usually bring up diminished capacity.  So those two have a relationship to me.

Art and Ben decided... (Reading).

The fact they decided raised the issue of what?

Conspiracy.

They entered and yelled.  So if you enter a convenience store with intent to steal I'm thinking burglary.  This is a stick up... (Reading).  Now, you remember common law it has to be a dwelling house, but [Indiscernible] it doesn't.  So I would bring up common law and if it fails, [Indiscernible] law burglary.  And we're on question No. 3.

Now it says, they discovered... (Reading).

That's a good word "Enraged."

(Reading).

So I'm already thinking something is coming down the pike and somebody is going to be injured is this a provocation in regards to manslaughter.  Right?

Art announced... (Reading).

There's your kidnapping.

Art drove a very short... (Reading).

Another crime, right?  In regards to your false imprisonment.

Art returned to the store... (Reading).

So, they went in to rob, right?  Obviously didn't take anything out of the cash register until Art returned and then he took out the money, what's the issue?

So remember, with robbery it needs to be force, fear intimidation, there's nobody present they're enough the refrigerator, so now the issue is larceny.  The next day... (Reading).

Oh, he died.  There's your murder.

Right but he got pneumonia.

(Reading).

So he caused it.  That's the thin skull plaintiff, remember which does work for causation.

Proximate cause. So if he didn't lock him in the refrigerator he probably wouldn't have died.  So there's state verses Art.

Set up the actual lawsuit so what do I see coming first.  So I take in chronological order, so I sport with the conspiracy.  So if they don't give me order how to address the crimes, I'm just going to do it chronologically.  So first thing I see is conspiracy.

So Art and Ben decide to rob the all night convenience store so there's an agreement between the Art and Ben and then we have [Indiscernible].  Say said this is a stick up going raise the common law burglary so you start off with common law first and then if it fails you bring up the modern law.

Okay.  In regards to the common law, where's the problem?  You can't point out to me, oh by the way it's a dwelling out, and get out.  So mine is a nighttime to dwelling house of another with a specific intent to commit a felony in.  I have to take it in order.

Since it's all night convenience store... (Reading).

So if you enter with intent to steal, owner consent.  Further it was a store, it was open to the public, it was not a dwelling house of another.  And entered with an intent to rob.  So we have a felony.  But since there was a lack of a dwelling house of another.  No common law.  And then I go to my modern law.  You to take it in order of your rule and first element of your rule was in regards to dwelling house and then you can tell it fails right there, but you have to present all of your facts.

Okay.

I'll congresswoman back, yes to that, before I say good night.

In regards to modernly, so you point out there was a trespassory.  So you can get in and out.  In regards to the actual robbery, where's the problem here?  And see this is where you have to make the judgment do I talk about attempted robbery or go through a rob I they went into the store and yelled, this is a stick up.  So did they go beyond?  I have to do both.  It's a gray area, the problem with your rob which when he took the $250 it was force fear and intimidation, no one was there, since they were locked in the refrigerator, it's attempt and then go through your elements of attempt.  Remember, substantial steps... (Reading) and since they decided to their unloaded pistols, obviously the fact they put them in the truck and drove them around and put them in a refrigerator, they obtain the money by force, fear and intimidation, well you want to look and see if there's any facts for legal and possible possibility.  And next thing I see is driving around in the truck, I would say kidnapping this is in and out, one or two sentences and get out.  False imprisonment.  In and out you locked him in a refrigerator.  So unlawful of confinement and then I would spend some time on my murder.

With your murder you have the unlawful with killing of malice aforethought.  He wanted to chill these lovers out.  Does he have the intent to kill?

Probably not, but maybe cause harm.  But you can argue the same of want and reckless conduct.

I also can use a felony murder rule can't I?  So remember the actions of the homicide occurs within the actions of a felony, I have you for malice and first degree.  I can argue, modern law burglary I can argue, attempted robbery, remember attempted, dangerous felony as well.  So I have attempted robbery here, as well.  I'm going to use the kidnapping so there's several ways to show this is working so he will be convicted of first degree murder but he being Art he has an argument I was enraged he's going to argue involuntary manslaughter he was raged based upon his girlfriend Fran was talking around another guy.  And he was jealous.  But was it reasonable?  Would a reasonable person do that?  Especially when it's not truly your girlfriend?

Right?  Felony murder rules were some good points so you do need to bring it up on this examination you can be anywhere from 10 to 20 points depending on how you argue it.  The attempt and well as the modern law burglary which I would bring both up.

The felony murder rule is that the Baby Bar likes to test lot.  And remember again the attempted inherently dangerous felony works as well.  So they've been testing that some here and there.  And a lot of times if you go back and look at the most current Baby Bars, they've been hitting it hard.  So could it come back?  Absolutely they've hit the last several times so you want to make that argument.  Another argument you can bring up is attempted murder of Fran, which is difficult because he wanted to chill the lovers out and go through the elements and see if you find it.  Now all we address right leer is the state vs. Avert Ben if in my call too.  So regards to Ben, what do I bring up with Ben.  How are we imputing this, he didn't drive around with the truck, he didn't lock them in the refrigerator, oh, conspiracy.  Pinkerton's Rule.  Now, remember with the Pinkerton's Rule you're going to have to argue is it reasonably foreseeable and a natural probably consequences of the agreement of the conspiracy and don't lump them together you have to can say, I can foreseeable the burglary and the robbery, but could I foresee the false imprisonment and murder?  I could separate out the burglary and robbery, saying those were foreseeable per the agreement.  But the kidnapping and murder, these are reasonable foreseeable.  Prosecution is going to say they were.  Right or kidnap something has a hostage so you can argue a lot of thing what is the motivation, because he was enraged because he thought Fran was his girlfriend.  So under Pinkerton's, I have some liable for the burglary the attempted robbery as to the other crimes you have to argue.  As long as you support with the facts, it's your conclusion to look to both sides and conclude.  I also would bring up independent issue of larceny against Ben why?  Because he took the $250 from the cash register on the way out of the store, that raises the issue of larceny and the last sentence of a paragraph, make sure you read it carefully and break it apart, because a lot of times its load.  It's an issue and we have an issue with not reading it properly.

I look back at the call charges I did two or more.  Did talk about Ben properly in regards to Pinkerton's.  And I'm ready to talk about the defenses.  The involuntary intoxication, it negates the specific intent so that would be like larceny the conspiracy, right?

It could wouldn't be kidnapping it wouldn't be false imprisonment those aren't specific intent.  What's the argument here?  Remember with intoxication you need to show you're not fully aware of what you're going, it negates that intent you became enraged you knew how to drive the truck you knew how to lock the refrigerator so I'm going to argue you're fully aware of you know what you're doing.  I wouldn't let it work as a defense.  It says defenses and when you see intoxication all day bring up diminished capacity and this is where you argue that the perpetrators capacity you can't perform the intent.  That's the same argument that you brought up with your involuntary intoxication but you see with and play with actual facts.  Let the reader know.  The key thing on this examination it had a laundry list of issues, and then to make sure you follow the call of the question, a big point value there was some in the felony murder rule, also in regards to your Pinkerton's with conspiracy and that is an issue that's tested all the time, so why don't students know this and know it cold?  You want to.  You make sure you address Pinkerton's properly by breaking the conduct of what occurred and see what you could impute upon the defendant, foreseeable and make sure actual argument so that's very important.  Now student did have a question going back to essay No. 2.

Let's see.

You guys ‑‑ yeah asked all at the same time.  What percentages the ‑‑ that's kind of hard in regard to part 2 UCC question.

Again, the examiners on that particular question, unfortunately that threw a lot of students for a loop and based on the exams I saw that I graded didn't pass that issue is worth 15 points from what I could ascertain based on what they were grading it request be worth something so I tell students don't leave it blank.  Say something so they can justify half credit the but that was very hard and they've done that if you go back and look at some of these exams.

[Indiscernible] you can bring it up but it doesn't come up enough.  It's very rare it's tested if I had time bring it up if you don't have time forget it it's usually not at issue, receiving stolen property, this is not in the exam.  It's extremely rare I haven't seen that in years.

I would probably go back and go through my checklist to I can argue the facts.  In now in regards to the larceny if you talked about just head note as discussed supra.  Pursuing Pinkerton's, but argue the foreseeability.  But remember in this question, Arts the one that did it.  So you're imputing it on Ben through Pinkerton's because Art's the one that took the $250 and left.  So you have to make sure who is doing what to get it right.  So any questions on this particular essay?

All right.  Where should we be at this point?  Baby Bar is relatively close isn't it?

Yes it is.

So what you need to be working on is simulations.  You should be getting exams throughout.  You should be getting more, so you have more exams to practice, I will send you out another simulated multiple choice which would be under 100 to take under exam conditions this point I want to make sure you're what?  I mean we've got two weeks before the exam going over your checklist, issue spotting exams and getting your timing down and do 30, 40, 50 a day, but on the weekends you to do simulated exams if you don't have your time down, I need your timing down so even if your best issue spotter if you can't finish the examinations we're done.  So that's why I'm sending out the exams so you have model answers to learn from to go back over so that's very important.

I actually have to look I'm not sure what she sent out I know there's one set that doesn't have explanations but I believe that's the set that's coming out ‑‑ that already came out that is coming out I should say, the ones previously they should have explanations but let me check on that and get back to you, because I don't have in front of me I don't know what she sent out.  Because I do sets, 1, 2, 3, 4, 5, I don't know what she sent out.  But I'm writing it down so I will write it tomorrow, but I'll check on it.  If so, whatever she emailed to previous will get the e‑mail so it's not everybody has to contact me for the answer, if I do exist I'll sent them out for you.  So hopefully everybody has the study plan of what they need to do.  This is where you buckle down, this is where you spend your time getting focused and preparing in regards to getting out of the kinks in issue spotting, making sure you do the multiple states and increasing the scores, look to why you're missing them.

And look to that and read over it as to why, so obviously don't make that mistake again if it does come up in a fact pattern that's very very important in your timing, I can't emphasize that enough you have to get your timing down.  Right does anybody have any questions for me?

Remember, during the week or during the rest of your preparation if you have any questions, please feel free to shoot me an e‑mail at jolly@taft.edu, if you're missing in regards to the excessive force, why?  You have to look at what are you looking at is it factual and meat breaking apart the elements, so that's why you have to break down the why and looking at it so maybe you're thinking excessive force and vice versa, like in murder 2 or manslaughter, I did the same thing, it's factual.  This is what they consider involuntary verses [Indiscernible] conduct.  So you have to look at the why and if you have a specific question if you go back and look at that, shoot me the question we'll talk about that o it because that is something that does come up.  I do want you reviewing certain areas in regards to torts I want you focusing on products liability.

That's ripe for testing, I haven't dean defamation in a while.  Always be prepared for negligence.

Contracts.

I mean, I think you'll get one contract exam, it might be UCC, so be up on the UCC and UCC remedies but if you look the checklist, everything is fair game in formation and conditions so be prepared.  Crim law, you're in [Indiscernible] crimes, I can't stress this enough.  They've been hitting murder with a felony murder rule so go back and last two baby Bars they've hit it, and we did one ‑‑ we did several in this course regard to the backpack stuff like that.  So be prepared and though how to argue.  Again, going through your checklist you should know how each and every issue comes up and know what you're going to say about it.  Otherwise, if you don't, then it can hurt you, if you do, I can't hurt you anymore you should understand what the examiners are testing for.  And I can't stress enough get your timing down it's important if you're running out of time on the exam, go for the jugular and hit the element that they're testing, get that in your written answer, your typed answer, that's what's important.  All right.

Okay.  I issue all the best of luck on the up and coming Baby Bar, if anything comes up please feel free to shoot me an e‑mail.  I would be more than happy to help you, keep me posted and I wish you all the best of luck.  Good night.   
[7:00 pm ]
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