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>>INSTRUCTOR:  Good evening everybody, welcome to tonight's Baby Bar mini-series.

I do want to point out to you before we get started that these sessions are recorded so for your convenience if you can't attend a session or revisit a session you can go to Taft's website, go to the student section and go to the Baby Bar mini-series, everything will be posted there for you, whether we went over an essay question or multiple choice questions as well as the actual lecture is it's there for you, use it, take advantage.  Let's take a look at the essay questions that you guys were supposed to review.

The first thing obviously you're going to do an essay question is read the call of the question.  Remember I pointed out to you before, that the Baby Bar you're not going to know if it's a tort contract or criminal question, they don't head note it and put it on the essay for you.

So by reading the call of the question, that should narrow you down to the subject matter so that's why you always want to start there and then, of course, once you know the subject matter being tested you should immediately on your scratch paper write out your checklist.

This will help you in regard to anxiety so that will help you cam down so you can read the fact pattern more intently and it's something familiar to you, so get a mindset towards that subjects.  That you read the fact pattern.

Now, also the other thing is to when we read the call is to understand the call of the question, and what if it actually asking?

And if did have a couple of questions emailed to me about this particular call so it's important that you do understand what the bar examiners are asking you.

So let's look at the call.

Reversible contract formed buyer and seller of doll collector... (Reading).

What's the call tell me?  It tells you what formation.

Right?  Because it says enforceable contract tort so what should be going through your mindset is your formation of contract.  So it UCC, merchants, preliminary negotiation, your offer, acceptance, rejection, revocation, consideration, defenses to formation.  So that's what that call is telling me that I do have a formation issue here they would have to break apart and see what's being tested in the examination but that's a not all.

It further states binding seller, and this is what people didn't really understand, how do you bind somebody to sell something?  And that would be specific performance.  And that is something currently that the Baby Bar has been testing.  So unfortunately it's a remedy you have to know.

So to bind seller to sell the doll collection for $15,000 you need to address the issue of specific performance.  Now this call did tell me something, I have formation issues I'm going to also have to carry this one down to the breach and to the remedy of specific performance right.  Verses if the call just says if there's was an enforceable contract formed, period, my formation issues address and don't have to worry about the breach or conditions and then get to the actual remedies so the call will dictate and that's why it suggest, the more exams you look at, understand the calls and how the concepts are tested, that's going to help you.

There's nothing worse, especially under a timed exam, wasting time on a nonissue.

What does that mean?

It's a nonissue you don't get points for it but it's hurting yo your time.  So that means you're taking a way time from the issue the examiners are working for and you're not getting the argument fully developed because of time.  So its importance as a student what the call of the question is asking you and make sure you understand the call of the question.

So again, answering the call be narrow it down.  This is contracts, right?  So I write out my contract checklist I know I have to deal with formation, because it asked about the enforceable contract but it said binding the seller and the only way to bind is through specific performance in contracts, so that tells me you got that far.  So let's go through the fact pattern.  I want you to always read the facts one time through.

Get an idea and understanding of what's going on.  And a couple of reasons you want to do, you've never read the facts before.

Two the anxiety and you know the excitement in regard to the pressure of the examination so we want to basically get familiar with something so we can really read it and understand it and see the issues so please read it at least one time through to get ‑‑ general understanding of what's going on.  And then at that point, you know, you're ready to pick up your pen or pencil and start reading the facts slowly and start indicating what issues you are seeing.  Now when I read a fact pattern, I generally after I read it once, read it a second time and I start marking up my issues what I see and I do put it on the fact pattern itself.

Once I read it through, the second time, I read it a third time to see if I pick up anymore issues or what I call sub issues or gee I didn't think about that's a counter argument you could bring it up, and you keep that again on the hypo, and then I actually take what I wrote on the hypothetical and transform it onto my outline and at the outline stage this is amazing when you start breaking apart the elements and pulling out the facts of the essay this is where you see the counter arguments because this point you're starting to think about the issue and that's where a lot of us make the mistake, we don't think of it we look it as a whole offer.  We don't break apart the elements and see if the elements are being tested based upon the facts.  But you're forced to what facts are based upon the element.  So a lot of times students do well because they don't see the counter arguments because they didn't take the time under the pressure of the exam to break it apart and see what's being tested itself.  That's very important.  There are good issues on this exam and see if you picked it up.  All right let's start off with the first paragraph.

Seller inherited a dolt collection ‑‑ (Reading).  Remember I stop at commas, period, your punctuation, your periods and hesitate a what they're telling me, well we're dealing with antique dolls so what's the first issue I'm thinking of, does the UCC apply?  The other thing I noticed which is an important fact here, she inherited this doll collection.  So what does it mean to me?  She probably has no idea about the dolls, they're value, anything.

Right because it doesn't advocate that she's a collector herself.

So those are two things just from the first sentence.

That I'm pulling out here.

Now it says further.  In her aunts estate the collection had been valid at $15,000.

Now there's a very important word there.

In her aunt's estate it had been valued.  Past tense, right?  So we don't know when it was valued was it last year?  10 years ago?  We don't know.  It had been valued at $15,000, so we know whatever time it was valued that was the value then.

But we really don't know what the value is now.  So I'm thinking, already, there might be a mistake coming my way based upon the value of the collection.

All right.  Further it states on September 1st seller wrote signed and sent the follow... (Reading).

Now, seller wrote and signed I'm circling those, why?

Has to mean something.  It's here for a reason.  So I've got to look for it if I don't pick it up I have to obviously use my checklist and see what I'm identifying here.

Now the letter stated dear doll collector... (Reading).

So at this point what are we thinking of?

When she sends a letter I'm willing to sell, is it a [Indiscernible] negotiation or more showing intent that she wants me to buy my contract so that would be an offer so you should be thinking about that, and based on the language I'm seeing here that I'm willing to sell, it looks like intend to be count by contract to me.  So I look to see this is probably my offer.  Now further states to the person ‑‑ first person who lets me know, he or she wants the collection.  So in order to accept you have to be the first one to let me know you're going to pay for the doll collection, so this offer would be good for 30 days.

So, in the written letter she's putting this would be good for 30 days what are they trying to get you to focus on here?  Well if it's good for 30 days is that an option?  But she also put it in writing so I'm thinking firm offer.

The reason in regards to the option what am I thinking of?  Unless they pay some type of consideration or have a substitute for consideration the option won't be any good.  However with a firm offer, remember, [Indiscernible] places in writing, a state of period of time for 90 days the offer will be open for that period of time.  So I'm seeing here I have an option as well as a firm offer but it's your job to break up the elements and see what's being tested there.  Just because you bring up the issue by the way, doesn't mean it's going to succeed.

If there's an element of facts that are supporting an element, right strongly most likely they do want the issue.  So a lot of people don't bring issues up because they fail that's not how it works if there's an element that has facts very strong, right, you should bring up the issue.

Can and we see facts firm offer even though we find it fails we know we're going to bring it up.

[Indiscernible].

The offer states if you want to inspect the dolls... (Reading) and gives a phone number and its signed seller.  So see in regards to this independent paragraph we have the issue of option, firm offer, obviously the issue of offer at this point.  It also says the first one to notify me so I put an issue of acceptance to see if we're dictating or if that's an issue method of acceptance and that's an issue we did address last week that they do like to test.  Because we don't see it, it's just something that we read right on by.  But you use as the master of your ‑‑ however you dictate how an acceptance can take place.  On September 3rd [Indiscernible] familiar with the section... (Reading).

So at this point, a buyer notified but there's no acceptance, inspect.

It further states buyer appeared at seller's home... (Reading).

Okay.

So again she's still inspecting.

She told seller... (Reading).

So, if the facts say I'm interested is that a rejection?  No, I'm still indicating to you that I'm interested in the offer, but I want to do my research so I would bring up the issue of rejection and based upon the language I'm interesting but she's not rejecting, in regards to the offer, basically pointing out to the reader of the offer is still on the table, right?

So, seller said, okay, but my letter went out to a number of other people.

I'm selling to the first one I actually hear from who wants to... (Reading).

So, again, who gets it?

The one that actually notifies seller that they want to buy the entire collection.  So the first one.

My next paragraph.  On September 4... (Reading).

It's like what?

So here, I know these dolls that are being offered to be sold I take picture I know hire an appraiser and pay them a thousand dollars to determine their value?

What does that go to?  You might not know at this point, put a question mark out there because it means something because that's a big expenditure for something that you might not buy.

Further it stated... (Reading).

Right.  So the offer is for 15, they're worth 30.

Buyer immediately... (Reading).

Now, when he say this is is buyer I like the dolls, is that an unequivalent to the consent of the seller's offer?  You go back seller said the first one that notifies me that I hear from, that they want to buy the entire collection.  Now the fact that she states this is buyer, I like the dolls, well you’re the first one to likely notify but that an unequivalent consent, do I understand as a seller that you're basically accepting and going to sell ‑‑ or purchase the dolls for the $15,000?

So the last issue what I call acceptance No. 1.

And then says please call me and gives her number when you get home.

Also on September 4 ‑‑ so it's the same day and just to be doubly sure, buyer wrote and... (Reading).

There's acceptance No. 2.

So we have two different issues that we have to address with the acceptance.

Acceptance 1, the phone call.

Acceptance 2 which would be the actual letter that she placed in the post office.

Further it states after buyer returned home... (Reading).

What's the issue?

Was there a valid revocation?

So remember, as the master of your offer you can always revoke prior to timely acceptance, so now the issue was there a timely acceptance?  Or was there revocation timely first so you have to make the distinction for the reader.  Buyer said you can't do that... (Reading).

So first we see some issues, don't we?  Quite a few.  But once you start breaking it ate part and outlining it you'll see more.  Now with contracts you need to take the checklist in order.

You're always going to ask yourself, does the UCC apply?  In which case it does.  So this is something you're going to address in the written portion of your exam.  So the UCC applies to a transaction of goods.

We're dealing with antique doll collection so they would qualify of transaction of goods so this would be governed by the UCC, get in and get out.  They're not playing with you here there's not a question as to whether the goods are in existence at the time so make it short and sweet to the point because it's worth the same point value of one to two sentences verses 5 because it's not a [Indiscernible] issue.  Then the merchants it's one who deals of a goods of a dined or holds themselves out with special knowledge and skill.  Remember the facts told you, that she did inherent the collection from her aunt it doesn't appear that she knows what she's doing especially since she sent an offer without doing an appraisal.  Saying she's willing to sell for $15,000 so it doesn't sound like she has a special skill, so I'm going to conclude that seller is not a merchant.

As to the buyer, I think we got a [Indiscernible] here.  She said that the offer out to the doll collectors and buyer was familiar with the collection.  So I'm going to argue that buyer is what?

Has special knowledge.

Right, because she's a doll collector and familiar with the collection so he has special knowledge and skills so I would bind buyer based upon the transaction to be an actually merchant.  Seller is not, and buyer is.

Next again you take it right in chronological order I don't see negotiation here, so go straight to offer, but always look for that, right?

Again just take it in order and ask yourself if that issue is there, based on the order of your checklist, right, just [Indiscernible] so they and go to the next issue that's how you're going to see more issues.

Now W the offer, it's pretty much what?

Given to you, isn't it?

Buyer sent the letter saying I'm willing to sell, there's intent we have definite uncertain terms, the quantity is the doll collection.

Parties are the seller and the buyer.  Price is $15,000 in doll collection is the subject matter so I do have terms.  So the communication would be the letter and the facts to tell you that buyer obviously received the letter so it shows a communicated the offeree.  Even though I have to address the issue of offer, they gave it to me.

Right?  So we're going to use the facts, show how it's supported and then go to next issue.  Again I take things in order.

And the next thing I see she states the offer is good for 30 days, even though the UCC [Indiscernible] how you're going to write your exam for the Baby Bar examiners is do common law first and then if it fails bring up the UCC distinction.  So what I mean by that, this particular exam I'll start off with the option first.

The option contract.  If it work, then I wouldn't have to bring up firm offer, fit doesn't work then I have to bring up the option of firm offer.  Okay.  So remember, what is a firm offer?

It's where the offer makes a promise to keep the offer for a stated period of time which requires consideration.

You see, there's two ways I can go on this.

Let me show you how.

Easy way, just did he understand on your timing.  Someone represented she would keep it open for 30 days when she sent the offer, there wasn't any consideration whatsoever.  However, if you're thinking you could come up with a current argument with that, how can I do that?

When buyer got the letter and then buyer went to seller's home to photograph the dolls what did buyer go do?

Buyer basically said I want to do some research I'll get back to you, seller said, I would rather to the first one I hear.  So buyer's mind I have the 30 days unless someone beats me to the punch.  So when buyer goes and hires the appraiser for $1,000 that's substitute for consideration.  Reliance.

So she can make that argument and she did rely, and if I paid an appraiser a thousand dollars to affirm the authentication of the collection and therefore an option was created.

So, you see how that works?  So that's an argument you could bring up there.

So does everybody see that?

Okay.  So sometimes you'll see there's multiple issues, based on the exam that you can go different directions.

Now, it's questionable.

So, see what buyer seller continue to the next issue.  Which in this case would be your firm offer.

But how do I know they want the firm offer?  Well they got seller who did what?

Signed and sent the following letter.  So remember with the firm offer, it's irrevocable for the stated time, 90 days, and it needs to be many writing the party gets creating or making the firm offer has to be a merchant and give assurances that it's going to be left open that's what you need to know.  I obviously got a writing.

Signed by seller but the problem is I found seller what?

Is not a merchant.

Because she doesn't deal with goods of the kind so even show she gave her assurances and that assure that had the offer would be open for the 90 days, since seller is not a merchant we do not have a firm offer.

Okay.  That is something they do like to test and a lot of times that what they like to test is not writing, so a lot of times you'll find it's a merchant, but it's a rule.  So you want to pay attention to that.  So the firm offer rule, the seller in this case is not a merchant, I'll find it fails so depending on how you it concluded so we have a valid offer or is the offer revocable any time.

Next, what I see in the fact pattern I see an issue that I would address seller’s attorney would argue rejection.

[Indiscernible] when buyer came to look at the collection, right, she said she was interested but wanted to do more research.  So she's showing her intent she's not going to accept the offer and then you want to bring up the language I'm interesting, do my research, I'll back to you, doesn't show she doesn't have intent not to accept the offer, but still shows she wants to do investigation, so it doesn't show she wants to reject the offer, right, she's keeping it open until she does more investigation so, therefore there is no rejection.

Then I actually will see if you look at the exam, I believe I did, your acceptance, I hand that out acceptance 1 or acceptance by telephone call.  I always let the reader where I'm at, I don't want to do those acceptances under the same head notes, I want the reader to be aware I did see the problem here.  Right?  Because they're grading these quickly and if I bury it they might not see it so it tells me I'm not properly communicating to the grader.  So remember the acceptance you need an unequivalent to the terms of the offer.  By a [Indiscernible], but look at the language.

She liked the dolls.

And she left that on sell ear's message machine, instead of consent to the terms of the offer.  You like the dolls, it doesn't say you're accepting of the $15,000 for the doll collection.  So there was no acceptance at this point.

So therefore, the offeror’s revocable any time prior to time of acceptance, right?

Then what happened next?

Well she wrote and signed a letter just to make doubly sure, so again, was there an unequivalent consent to the offer, if you look at the language I accept your offer to accept your doll collection for $15,000.  That's an unequivalent consent to the terms of the offer.  If you guys have any questions please let me know.  So that looks like an unequivalent consent to the offer.  So I do have a valid what?  Acceptance.

But what's different here?

She what?

Deposited the letter in the mail of the post office.  What does it raise?  You can say mailbox rule.  What is acceptance effective?

It is effective upon dispatch.

So buyer got a strong argument here, she deposit add letter stated that I accept your offer that's a consent to the terms of the offer so we have a valid of acceptance, she posted it, placed ate it at the post office.  So the acceptance is valid which would be on date September 1st, right?

So at that point, we do have a valid contract.  At least this the buyer's argument what could seller argue?

There are several ways you could argue.

What did seller state and this is importance looking at the language, the verbiage.  Because, they give it to you twice.

In the actual offer, right it says:  To the first person who lets me know, so to me that's like a direct contact.  And then further it reiterated to you in the third paragraph I'm selling to the first one I actually hear from.

So, if you mail that letter if I heard from you?

No, and your phone call didn't make it clear.  So the seller has an argument the first person I actually hear from so I can dictate in regards to the method of acceptance I haven't heard from you.

So obviously, when she says, based on her revocation she's [Indiscernible] because there was no [Indiscernible] at that point.

So do you see how you can make that argument?  So she being seller has an argument I dictated the method of acceptance and you have not fulfilled, buyer, the method of acceptance that I dictated in order to accept this offer.

Do you see that?

Do you see how again the more hidden issues the more value, so that's a good argument here?

Does anybody see a way around this as well?  What else could we argue?

Well, a couple of arguments you can make sheer.

First of all, we did argue up above, right?  An option contract didn't we.

That could go either way.

Now we have the issue of mailbox rule.

Remember I told you the mailbox rule does not apply to what option contracts or firm offers.

So that's another argument that's hard to make.

That since you showed the reliance for your option, right, the mailbox rule does not apply to option contracts.

So again there are several ways in regards to issues that you can address in this examination.  And the reason they do this to is to see how you think are you breaking this apart to see both sides so what is the both sides going to say.

So good argument sorry there is no contract.  But yet if we're sign on it and the facts are telling us no we have a problem here, we're not going to do too well.

So you need to look for that and look to the language being used in the fact pattern that's so important.

[Indiscernible] revocation, now, remember an offer can express, revoke an offer, it has to be communicated to the offer prior timely to the acceptance, now we have a problem here, why?

Seller did seller and buyer [Indiscernible] and won't let it go for $35,000, she's revoking her offer for $15,000, isn't she?

Right?  She did communicate to buyer and buyer gets all upset and says no, you have sell it to me.  But what's the issue here?

Was the revocation prior to a timely acceptance?

So, depending on what you said up above is going to tell me how you're going to conclude here and then continue on your exam.  So if you basically find that the buyer did accept, then [Indiscernible] the revocation is not valid.  Verses if you find the buyer did not accept and then you're going to a find the revocation is valid.

I don't care how you conclude, as long as you make it clear to the reader and then continue on your exam because it's a gray area.  In regard to a mistake, none of the argument that you could bring up about your defenses right which we'll get to you because you cowed bring up.  I inherited this, and remember a mistake if you're the one that created the value, it doesn't matter does it?

Right.

So if you put a mistake in price, sorry, just sold it for that price.  So does everybody see in regard to the revocation it can go left or right shall I say, it doesn't matter but you can go on and go to consideration.  Exchange for legal detriment so if we're exchanging $15,000 in exchange for the doll collection and obvious I'm giving you money in exchange for the doll collection so we do have consideration don't we?

So at this point we have formed the contract.  Now, remember upon formation you always look to what?

Defenses to formation.

So, I would like you to take a conclusion, you got to pick a side.  You can't wish wash.

So you can bring up both sides of the argument but however your heart feels conclude that way.  You won't get marked down but you have to take a position.  Well the court could go either way.  So take a position and go for it and you'll know based on your own writing style of which way you're going to go.  But do conclude please.  All right.

Now, remember you want to look to what?

Defenses to formation.

Does anybody see defenses here?

So, do I see fraud?

Could argue mistake.

Do I see ambiguity?  Do I see pro evidence rule?  How about the statute of frauds?

Hm.

Is this a [Indiscernible] of $500 or more and it needs to be many write.  This is one I told you they like to test, why?  Because we have an incomplete writing, we have the letter by seller and you can either argue that the written acceptance by buyer but they're not embody did by the one contract are they?

Oh.  It's an incomplete writing that trigger it is statutes of fraud and that is one they like to test on the Baby Bar because people don't know the rule they just look for oral and that's a not how it works, the statute of frauds for contract [Indiscernible] $500 or more, deals with oral or incomplete writings and here we have an incomplete writing and we have a contract ‑‑ [Indiscernible] for $15,000 so it's more than $500 and the agreement we don't have it embodied one agreement with each other.  So therefore, it's violation of the statute of frauds, right?

Now, once you get into the statute, you've got to get back out.

And I've seen on the exams you separate it out, the statute of frauds is an independent issue and your acceptance, in regard to your exceptions I should say, is an independent issue, don't lump them together because they're never talked about properly that way and again remember I started earlier what should you do first?  Common law so what's the first one to argue, insufficient memo.  So with a sufficient memo we have the essentially terms it will take the contract outside of the purview of the statute of fraud.  Well buyer is going to argue the letter.  Can we argue the letter?  No, that was prior to.  So we can't argue the sellers offer to take it outside of the purview of the statute.

Right, because it doesn't show that we have buyer accepting there's no evidence of that, is there?  So we have problems.  So unless the writing is satisfied, we violated the statute of frauds.  Then look to your UCC, full apart delivery, full apart payment or written confirmation between merchants.  I don't that.  There is one that works for all of them.  That we forget about it.  Estoppel so you can talk about your reliance of your conduct that it would take it outside of the purview of the statute of frauds.  So what reliance could we argue here?  So who wants to enforce this contract?  Buyer.

Right?  So how can I do that?

They want to take it outside of the purview of the statute of frauds, so she can argue estoppel reliance for paying for the appraisal.  Otherwise why would do I that?

A thousand dollars a lot of money to pay for an appraisal.  Why would do I unless I thought I'm going to get the contract, I wouldn't have done that.  So that's another way to get it outside of the purview of the statute of frauds, does everybody see that with your reliance estoppel and the difference here is its reliance by conduct, so conduct of requiring the appraiser and the thousand dollars it's taking it outside of the purview of the statute of frauds.  And another thing you could argue here is mistake.

This is an issue that does come up on the multi‑states so you as the offeror, make a mistake in the price but yet you create that offer and guess what?  It doesn't matter you made a mistake that you're job in regard to the determination as to the buyer of whatever you're selling so you can bring up mistake but since the offeree doesn't know of your mistake the contract will be enforceable.  But it is a good issue you can bring up and get right back out.

All right.  Do I see any other defenses I can argue?  I don't see capacity, etc., so then I go down my checklist.  Now, many n my checklist, look I have conditions do I see conditions here?

Not really.

Right.  And how do I know when conditions are at issue?  If I can't tell because at condition you have to pay the $15,000 before she delivers the dolls.

Right?  Look to your excuses.  Do I see anything here to excuse performance, impracticable I don't see anything?  So I know I'm probably correct oh they really don't want the conditions anyway.  And again the call kind of told me that so I would go to my breach.  And point out that if we find that they did have a contract agreed to obviously sell the dolls for the $15,000 the fact that seller refusing is an unjust [Indiscernible] that goes to the essence of the contract so therefore you have a breach, obviously you're damages are what?

Not good.  Why?  Because unique personal property.  So I go through specific performance and I told you this is at issue why?  Because of the word "Binding."

Right?

Now, anticipatory repudiation you're talking in regards to a condition.

So [Indiscernible] repudiated she's not going to sell, don't we see that more as a revocation?

Right?  So I really feel that fits to that issue.  If you did bring it up I guess you're going to say $15,000 in change for the dolls repudiated that she refused and get out.  This isn't a condition exam.  So it's something you again you have to play with because it will cost a lot of time if you're bringing it up that's not an issue.  And go back to the call, enforceable and then binding so that kind of told me too that I don't have to go that far, verses if they say there's a contract between the parties and did she breach whatever then I might go the that far, but it comes with practice but if you're in doubt, you could bring it up but watch your time because that's important.  And then usually too when I see excuses for performance two or more, right, I'm just seeing one I probably made a mistake so two or more excuses for your performances for your conditions, right?

Okay.  Specific performance this is what you have to get to know, why?  Because it's being tested now.  So specific performance it's an equable remedy, and the party in this case, has to know why they're in equity, so multiplicity of suits, [Indiscernible] uniqueness in regards to the goods you have to show why money is not going to make you happy so to speak, and in this case it's an antique doll collection.  So based upon it being an antique doll collection she's going to argue, therefore she would be in equity and you should force this contract because damages won't make me whole I can't get the money and go buy it somewhere else.  Since, obviously it's unique.

So, we establish the contract, we showed the inadequacy with the uniqueness of the chattel.  Both parties live within the same jurisdiction and then do I see any conditions which if I did I would [Indiscernible] back because I talk about it above, and then I look for defense and regard to fences you have unclean hands and, latches is like a statute of limitations where you it caused undue prejudice to the other party I don't see delay here.  Unclean hands both parties I are acting very unfair, I don't see here.  And bona fide purchaser if the facts told you that the facts said they sold it to somebody else because they didn't know about buyer they might be able to cut off buyer essay question rights to giving specific performance for the doll collection but they would have to tell you in the facts.  You'll know based on the facts.  But those are the elements you want to go there through and show as to whether or not we can get specific performance.  So this is uniqueness and all of the other elements met, as long as they found the contract will enforce the agreement where seller will have to [Indiscernible] the doll collection over to buyer.  So those are the issues on this exam so there's quite a bit isn't there?  And there's sub issues if you take a look at it.  So it's something I want you to start working on if you read the fact pattern and in terms of what they're asking.  The facts are there for a reason you have to hesitate and reflect on it to help yourself.  Take a look at the [Indiscernible] answer.

The reason I pointed out is for some reasoning, we don't always care about our presentation.

Remember, presentations everything.  This is like your first impression of a person and it shouldn't be but we're very judgmental.  So if we get first impressions and we don't like what we see we're not very fair.  So I want you first pages to be nice, pretty, let the reader know where you're at.  Don't hide your issues, head note your merchants, your offer, etc. and make it clear as to what you are addressing to the examiners so someone spoke today and they had an issue of offer and statute of frauds together.  What?  They couldn't coexist at the same time.  So I don't want to let the reader know I'm confused and now they are confused because they feel I don't understand the law.  And those things happens under the pressure of the exam it doesn't mean they don't know the law or understand it but under pressure we do silly I think, but my getting more structure by following the checklist and see how you seen it, read it, looked at it, it will make a difference to you.  So I do want good precise head notes making it clear to the reader so what you're addressing and coming from.  And then sometimes you'll see them on exam too if I had like the mailbox rule, counter argument there, I skip a space and then start a new paragraph.  So it pops out on the page, the reader can see it as well I want them to know I understood the issue, or a head note that should be in the answer.  Acceptance by buyer’s telephone call.  Acceptance by buyer's letter and you see I headed noted my mailbox rule.

My goal is that the reader just skims it over and see I see the issues but they don't fully read it and give me a good high score.  Right?

Human nature.

But the better your presentation the better score on your exam.  Show respect to you reader and they will show respect for you.

Whether it's on your checklist main head notes or inner checklist that means it should be headed independently in and of itself so you don't want to lump the issues together.  Is there any questions on this particular essay?  It's a good strong essay and actually, they tested this with a doll collection on Facebook.

A few years right after this.

So obviously it's a good question that people right do ‑‑ too well and that's why it kind of came back again.  Any questions on this essay?

Duds everybody understand why we didn't address the issues of conditions?  Does anybody how we had the option and firm offer?

Statute of fraud, do you understand why we have the statute of frauds?  The statute of frauds can make it [Indiscernible] but remember we argued estoppel to take it back out and the argument is because she paid the appraiser $1,000 to appraise and authenticate the doll collection.  So based upon her conduct of the reliance I can take it out of the purview of the statute of frauds.  The reason of statute of frauds is to prevent fraud.  So if I don't think we have a contract with each other, why would I pay somebody that money?  That's your argument.  And that's something you should be asterisking.  I told you about option contracts.  Mailbox rule.  Statute of frauds and complete writings and estoppel.

Students don't know it.  So those are things you be looking at and make sure you have a good understanding.  It's something you want to be prepared for.  Any other questions on the essay?

If you do think of any, meanwhile please just pop it up there.

In the multi‑states I'm not getting too many people comment on just a couple here and there.

On the multi‑states, and I don't find these are difficult but we're just trying to get you into the swing of things at first and not obviously knock you out of the water with a poor score.

But with the multi‑states you can see a little bit differently than those you took in torts, right?

So you'll see torts small black letter law, contracts, it is black letter law but it's more red herrings in there but you have to break a part.

The first question somebody asked about is question No. 1, I find it's very important and this question has more than you think.  It will be on the Baby Bar.  What have issues they're testing.  So the question is:  Immediately after his... (Reading).

So he's going to go to law school and get married in December.  Those of you who are in law school, bad choice.

Adam's father... (Reading).

So, at this point what is the offer?  You didn't get married your first year.

I'll give you a thousand dollars and your second year tuition, so are both parties giving things of value?  Yeah the money and tuition, in an exchange for a right to get married because that is a right he does have.

Adam agreed... (Reading).

So what are they really putting at issue here?

So Adam brings the suit against the administrator against Warren's estate for a thousand dollars.  What's being tested in consideration?  So was there [Indiscernible] if you're giving up something you have a legal right to do, that is valid consideration verses you promise me you won't take drugs during law school, that's not a valid consideration, you have no right to do drugs.  So this is something they test on the multi‑states so if you look at your option choices, would he be successful or unsuccessful, you can get rid of 3 because of the word because, because there's sense or conclusions, so if I don't have to read them, so I can go rights to D, successful.

Because we do have valid consideration.

So I know sometimes you see these in practice, and sometimes you're like, wait a minute, I got it wrong on this one, but I don't remember why, and that's why the whys are important.  If it's something that you're not legally allowed to do such as drugs then no.

Or you'll see where now the uncle comes along and says I'm sorry your dad died but if you continue with your second year and then you add to the promise, I'll be sure that your dad pays it, now the regards has changed.  But that's why on the test you need to be aware of and that's what the problem is testing your consideration.

Next one is question 10.

Oh, okay.  This deals with your assignment.

And again this is black letter law so something that you do need to understand, it does come up on the multi‑states.

Corey... (Reading).

Now, obviously it says you can't assign.  Is that valid?

Now, remember the courts lack of the freedom of what?  Assignments, so even if it stated in here you can't assign, can I?  Sure you can, it doesn't mean you're not in breach.

[Indiscernible] make it clear that we will not have a bargain with each other anymore.  It doesn't say that.  So if he does assign, it's good.

3 months after the agreement... (Reading).

Now, what are you looking at here?  So the original contract was to Corey and Rick.

Right?

Corey is trying to assign his rights to Adele.  Assign and delegate but she would have to pay.  So was the assignment delegation valid?  And just go through your approach.  Even though it says you can't, the courts do like a freedom of assignments and even though its 2‑person nature [Indiscernible] the only way the courts are going to enforce that, it's clear if you do it we don't have a contract and it's not clear here.  That's the black letter law.  So will she prevail?  Yes.  Can you get rid of two answer choices?  C and D.  So I go through A... (Reading).

Well that doesn't really help my rule of assignments, or B... (Reading).

And too obviously B is going to be your better answer choice isn't it?

Okay.

So, it looks like let's go, we'll take question 12.

Again, the objection should be what is being tested.

Sam Roberto... (Reading).

So then we have a problem here.

Those are meetings of the minds.

Bernice wrote to Brandon... (Reading).

What are you thinking of?  Pro evidence.

Expressed to Brandon... (Reading).  So what are we really testing here?  Pro evidence rule.  So anything that's made prior to or contemporaneous, cannot come in and change or modify the agreements but we have a problem here, what does the contract say?

It just basically says that the $9,000 it doesn't say what type of dollars.  So what will we do?  Don't we need to bring in somebody to interpret the ambiguity here?  So they're going to allow in extrinsic evidence to what kind of evidence would that mean?  So do they allow it?  It's sustained ‑‑ I can only get rid of answer A.  So let's look at option B... (Reading).

Where does that go to?

That doesn't matter.

Overruled... (Reading).

Well it has to be completed and fully integrated that doesn't help me get the testimony in.  So D overruled... (Reading).

That looks like the best answer.  So B, remember with the ‑‑ or C, with pro evidence rule it has to be fully integrated writing, right?  Having the final expression between the parties, so C doesn't look dead set absolutely wrong but D is right on point because the [Indiscernible] pro evidence doesn't mean you can bring [Indiscernible].  It's basically interpreting isn't it that extrinsic evidence would be okay.  Pro evidence issue of how they do tests.  So it's something you want to look for.  And I told you look out preliminary negotiations, which pro evidence in writing.  Think of the pro evidence rule.  Does it make sense?

Okay.

I had a couple more.  But see if I can get some of yours, this is just from one student.  Let's look at question No. 13.

Savannah... (Reading).

Now, remember she doesn't have an obligation to Ben.

She dragged him out of the water... (Reading).

What is that?  Now, remember, past consideration is no consideration, the only way we can enforce his agreement if I can find some type of reliance so I have to see somehow she relied, because guess what she's out of luck.

A few days later Ben died... (Reading).

What's being tested?

We have valid consideration, right?

So, if she institutes an action for the value of her fishing gear against the executor of Ben's estate, will they find for her?  The estate? 

Mind you, there's no obligation or contractual relationship or a relationship to go after and same him so she's likely to lose, it seems unfair but that's the way it.

So A... (Reading).  B.... (Reading).  Why would you pick that?

C... (Reading).

No.  Reasonable person that's [Indiscernible] language I wouldn't go for that.

The executor of Ben's estate.

Yes, why?  There's no consideration.  To if you look at question 14, who is going to win?  Ben's estate, why?  Because again there is no consideration.

Past consideration, is no consideration.  Now you can see these type of multi‑states where it would be enforceable, how?

You see some type of reliance, right?

So let's say he promised her $10,000 now she goes and buys a car and now you have reliance, so again, the same type of problem with an added factor changed the fact can result in a different answer that's why it's important for you to mark it up and understand what the examiners are testing.

Right?

Very very important.

So, for question No. 13, D would be your best answer and then 14, C would be your best answer.  So narrow it down specifically to what?  What are they testing?  It's not formation, its consideration.  What within consideration?  Oh, okay, past consideration.  Valid consideration.  You've got to go that far.  Otherwise you'll get the second best answer I can tell you right now, because I set you up.  So I need you to break that apart.  Okay.

I know there's a couple more so if you still ‑‑ I know a student had a couple more here, go over those with the explanations, if you have questions, shoot me an e‑mail.  There's more I didn't cover tonight, give you an indication what you chose and why you don't see your answer being correct and the why the correct one is the way it is.  So I can see where your logic is coming from, at this point we've done torts and contracts what should you be doing?  Multi‑states and both torts and contracts.  I had a student e‑mail say that he's doing 10 in each today, that's something.  10 a day, adds up.  So he's doing 10 in torts and 10 in contracts they add up.  So you start with what you're doing, also I want you to start, especially on the weekends, right?  Say good‑bye to your loved one and starts working on the issue spotting on your essay, so done torts, disown contracts there's no reason why you can't go to Taft's website we have prior Baby Bar questions, with answers.  Start issue spotting those.

And now start studying crim law.  So I want you to start studying crim law, the checklist will be sent out to you and so that's in your mindset and we'll go over it next week.  Again I I get you to practice, it's a process there's no magic bullet.  2 more I can get you to look at examines and understand, okay, why this is what they want.  That's going to happen, we know how to do it.  You have to get your mindset.

It doesn't mean you agree, but that's something you need to do.  So I do want you work on that.

All right does anybody have any more questions?

Remember if any questions do come up with your preparation, feel free to shoot me an e‑mail.  I would be happy to help you.  I want you to go in there and pass this exam, it's not an easy exam but the more prepared I have you, obviously the better our success is going to B.

All right.

There's no more questions I'll say good night and I look forward to seeing you guys next week.  Having fun doing the multi‑states.  Good night.   
[7:00pm ]
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