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>>INSTRUCTOR:  Good evening everybody and welcome to tonight's Baby Bar mini‑series our focus on will be on the last Baby Bar exam which was October 2015, these sessions are recorded so if you want to go back to listen to the lecture, it will be on the Taft's website go to the student section and go to whatever webinar section you would like to listen to under the Baby Bar mini‑series.

All right we've got 4 questions to get through so let's get started.  Remember if you do have any questions at any time please post it in the question and answer box, and I'll be more than happy to answer you any way I can.

Question No. 1 is obviously contracts as what I told you previously in the past, we always start with the call of the question.  So let's start there.

Now it says call No. 1, who breached the contract?  So that tells you, contract is at issue.  So at that point I would recommend that you write out your contract checklist.

This will help you two ways, why?

One, you've got to subject matter pulling forward into your memory, so it's fresh.  And No. 2, it comes the anxiety, who is familiar with contracts, I think a fear we always have if we read the question or the call, we have no clue, we read the facts, I don't tell if it's a tort, or contract or crim law, that's not a reality because you will generally know what is being tested.  So it says who breached the contract.  It says plaintiff verses defendant and make your conclusion, call No. 2 assuming painter breached the contract... (Reading).

So that call is specific call to damages and whose damages we're dealing with there would be developer.  And No. 3, assuming lineups (Reading).

Very specific as to damages but it mar narrows me down to painter's damages so we break it apart a little bit for you, where you put your damage discussion in this exam.  Based on those calls.

Remember when you do take the exam, first thing you do is read the call and read the fact pattern to get an idea, familiarity with the actual facts before you go in there and start issue spotting.  All right paragraph No. 1 painter and developer... (Reading).

Now, you notice it said entered into a contract.  They didn't tell you it was a valid contract.  So I'm asking myself do I need to go through offer, acceptance and consideration?  Or do I do mutual consent and consideration to save time and what's going to dictate if they spell out the definite and certain terms, quantity, time, identity of parties and subject matter and you have to go through the long route, offer, acceptance and consideration.  If they don't specify in great detail you can mutual consent and consideration to save time.

Further it sates... (Reading).

So it looks like you got 30 days to paint.  What does that make you think of since I gave you specified dates?

And it should be thinking, well is this a time of the essence clause?  Not specifically stated.

Remember, time of the essence has to be what?

Express.  That would be on express condition, so this really an express condition?

Right?  Or could you argue through express promise because there's a difference between conforming, if you have an express condition and you failed to comply you would be in breach.  Verses a promise, then obviously I might be in breach it's not going to be so drastic where I have no recovery under the terms of the contract.

Now it says painter was ready to start work... (Reading).

What is going on?  So you really need to follow your checklist in contracts and we see really the first few sentences we formed the contract didn't we, based upon the work agreeing to be on July 1, that's your consent.

So when we have this term of hey you can't start you have to change the date, what could you argue that is?  You can argue attempted modification but it's going to what it's going to fail.  Right but that is an issue you would raise in the exam based upon the change of the dates.  It says to avoid the possibility of losing her employees... (Reading).

So at this point, painter fails if I don't take another job, obviously I won't be able to do any job because I won't have any employees so what does that make you think of?

I had no other choice, since I was ready to paint for you and you're delaying that's your impossibility, your impracticable your frustration of purpose.  Does that excuse performance because it won't be completed with that job until June 20th so if I started on June 20th and again go back and look at the contract terms join first through July first, it looks like it's probably going to take 30 days to paint.  So she completes on June 30th she would need until July 30th at that point.

Right.  So he's gone beyond the time period.  Why?  Because he said you can't start until June 15th, which would really put her until July 15th so you have to come back and reflect on the facts there don't you?

Now it says painter started work... (Reading).

Wow that's more than 30 days so if you're allowed on the premise of 15th of June, and you're still not completed even though you started on the 20th of June, which maybe give you until August ‑‑ July 20th you're saying August 15th are you repudiated the contract are you breaching the contract?

Developer told her... (Reading).

So look at that substantial rental income, what type of damage is that?

Special damage, isn't it?

And you do know in the first paragraph that it was a new apartment building.

But again is there any facts to know of its grand opening date or the purpose as to when this building is going to start for the occupancy, don't see that at this point.  Now it says the project was completed when the university students, his primary market began moving in.  Now we know why.

So his primary market is that date time, so in essence if we don't have the university students meaning we don't have the apartment done for the university students obviously he's going to lose the rent also isn't he?  But the key thing is, remember with special damages, what do you need to show?

Has to be reasonably foreseeable when?

At the formation stage of the contract.

So there's a good argument here it wasn't reasonably foreseeable because you didn't tell me about this.  I didn't know there was a particular season and that's your argument.

Now, further states, okay, he asks her to hire additional help... (Reading).

So there is a way to mitigate the situation.  But she's not undertaking it so that's why you want to pull out and why.  So what are they getting to?  So you want to look at that and we'll get there.

Now, it says the best price developer... (Reading) ‑‑ so here, sorry, attempt to get a job completed... (Reading).

So obviously, fired her, that's contract is in breach.

The best price developer could get to have another painter... (Reading).

Now remember he contracted for 40, now he has to pay 30,000s before firing painter, developer had paid painter... (Reading).

Now when I see something like that in the facts, I always go back and look, and pull out the figure.

So if the contract price was 40, he's already paid 20 so I'm going to see that physical number and write it on my essay because that will help me to see the damage amount.  So we see that again, he's already paid the 20 because the painting was completed the late, developer lost $10,000 in rental income, this rental income would not have lost if the painted had been complete by August first.  So of course did it cause the actual loss of the rental?

At the time painter was fired... (Reading).

I'm out of pocket, what type of damage, that's like reliance damage.  In materials.  (Reading).

So her special damages would be what?

Her profit, her loss of her profit which would be the $5,000.  Developer had sued painter... (Reading).

Now, we need to discuss.

Well the first issue they told you who is in breach of contract.  You're going to pull out your contract checklist and run it through.  I would go through mutual sense here, because they didn't spell out the definite and certain terms.  So would say pout the painter is supposed to painter for the developer's contract for the $40,000.  And painting if exchange for the $40,000.  So do we have a bean fit and bargain on both sides?

We have a contract.  I wouldn't spend a lot of time on that issue, it's not much.  I will address the modification, some people use the term attempted modification, doesn't matter but you need to go through the elements of modification so to change in terms of existing contract, mutual consent and consideration.  So on June 1st when painter went there to get ready to paint and said sorry you can't wait until the 15th because he had trouble with the dry wall contractor and the painter felt I had no other choice, was there mutual sent.  The painter had no other choice, if you find painter did assent by taking the other job it doesn't matter as long as you continue and was there consideration?  We’ll have either party given anything up?  Developer hasn't offered any more money or exchange or longer time period to paint.  Right?  So there was no additional compensation for the parties so the modification is going to fail because there is no consideration.

No new consideration.

Right?  So then you going to point out to the reader the modification fails.  Everybody see why that issue and why you have to address that issue?

Also, go rule of thumb if you see a full sentence of facts you missed something so you have to go back and look.  Now the argument here, right, going through your checklist do I see I formed the contract, argue modification, do I see any more defenses to formation, fraud, mistake, ambiguity, don't see any of that, I don't see any third party right so I go to my conditions.  Is there an express condition?  Well that's the first argument you're going to make.  Remember with an express condition, the courts don't like them.  If I have any way to try to get out of it I'm going do it.  The court doesn't want to enforce them.  So express condition has to be explicitly stated in the terms of the contract.

Well, it said begin June 1st and completed by July 1st is that explicitly stated that time is of the essence and you don't get comply and get it done by July first you're in breach.  And that's arguable because I don't see it's basically explicitly stated where we both have an understanding.  Verses where it's an express promise?  An express promise is a promise between the actual parties to perform a particular act based upon a specified agreement between the parties that's all it is.

And of course, painter is going to argue it wasn't express condition because it wasn't made clear that if I didn't comply I'm in breach.

Right otherwise if it was supposed to baa clear why did you use the word at the time of the essence clause?  So in essence I'm fully aware I have to have it done and completed otherwise I would be in breach of contract.  Because, remember its harsh if you find the painter didn't comply with the time that contract is not enforced and the only remedy that painter would have left is based on restitution and unjust enrichment and that would be a small amount.  10, 15,000, we don't know, but a lesser amount that you contracted for so that's why we don't want to obviously enforce the express condition.

So you're going to argue between the express condition verses the express promise between the parties.

Now, doesn't really matter how you conclude why.  We have another argument.  Right.  So even if you found it's harsh and express condition, which I feel the terms on there, but let's say you did, who repudiated first?

So you see have another argument so there's several ways and I think that's why it's hard for students I could go this way or this way and you to pick a position and go with it and you could argue, anticipatory repudiation in regard to the developer, so you have to pick a developer, but you have to pick one, it would be different, that's fine.  When they told the painter, you can't start until the 15th.  He [Indiscernible] the contract.  When painter was ready to start.  He's going to argue he didn't repudiate that the painter is not excused because I said you could start on the 15th verse it is first.

So, now what the developer would really argue is that what's only excuse is the time frame it's still going to be the 30 days, right?  And regards to when you start the work.

Verses the date itself.

The first to the first verses the 15th to the 15th and that's an argument you would make so 30 days is the actual terms and that's developer argument.

For what occurred.  Why didn't painter finish?  Well you fired her.  So she can argue, you voluntary disabled my performance.

Here.  You and I had a contract so we had an implied condition that I paint before I get paid but I want to be paid even though I painted half, why?  I have several excuses for my performance and that excuse would be probabilities performs manned remember I told you, impossibility in practicable and frustration of purpose like each other so when you ski one look for them all.  Impossibility remember it has to be objectively impossible and painter is going to argue I couldn't start you told me because of the dry wall I couldn't start because of the 15th so it was effectively impossible to complete the job, because I couldn't start the 20th.  So the key thing is 30 days well I told you to start the 15th, so would it only be fair that you have to have it completed by July 15th verses you started on June 20th so there's enough leeway to argue, if I go away and start from your start date of June 20th you should have had it done when by July 20th and you're saying you can't complete it until the 15th.  So you're talking about the 30 days and did you go well beyond the 30 daytime period and the painter would say I lost my staff.  But then again you have another argument here she could have hired additional staff.  So she could have complied with finished with the 30 of day window if she took additional help.  It's gray, I think it's enough where you can hang yourself, mean I can go either way and take a position and run with it and let them know you see this is where the problem is.  You have to complete the job within 30 days of the project.  You're saying, somebody could have finished, you didn't have your crew based on the circumstances, someone could have gotten it done on time.  You could argue, practicable.  Remember she told you she would lose money if she hired additional people.  So she could have the loss of an income if she actually hired additional people to help her finish the job.

Now you make your argument.  Is that such a substantial loss that she couldn't have to comply with the terms of the contract and I argue, basically, that's not going to excuse her, if I'm only making $5,000 I guess I would like to know how much you're paying your painter is that enough where you have to occur a few thousand dollars or your full $5,000 in order to comply with the contract and get the job done.  See the courts would say you most likely should have, based on anticipated you should have gotten it done within the 30-day period and your frustration of purpose comes up here, my purpose obviously is obviously to make an income and it's not reasonably foreseeable to take delay and have to take additional job because I wouldn't start until the 15th and make your argument and regard to whether or not frustration or purpose would satisfy because it's not.  Because it was not known at the formation stage of the contract and put whoever you're going to put in breach.  So was painter, [Indiscernible] to comply justified or not and that's what you're looking at and I found painter since the time line of August, was the breaching party.

Right?  But it's arguably you could go either way as long as you support your arguments so there were a lot of good arguments with excuses in this exam.  Any questions on call No. 1?

Again you have any questions, just let me know, call 2 dealt with damages remember you're dealing with developers damages so damages, singular verses plural so I'm looking for two types of damages or more.  General, special here.  Developer would be able to receive the difference between the contract price and the new contract price.

And the reason I pulled out my figures is because he contracted for $40,000, right?

He's already paid the painter $20,000 but if you look at the factors painter done half the job and then he had to fire somebody else to give them $30,000 to finish the job.

So what's his damage?  So if he spilled out of his pocket 50,000 and then it should have been 40, his damage is 10.

Right, so her expectation was to do it out of his pocket for $40,000, he expended 50,000, so that's how he got to the $10,000, everybody see that?

Verses special damages you're look agent the loss rental profits so again was it reasonably foreseeable, and an argument you can make here is that developer loss profits are they foreseeable at the time of the contracting, it's an apartment building.  Hello.  But it is speculative because how you know who is renting them out in the first flays.  The painter didn't know they were for the university students.

Schools have start dates.  Most students would move in August before school started but how does painter know this.

Most of us would come up to the same conclusion no special damage.  So it could be too speculative, plus painter has no knowledge.  So it one reasonably foreseeable the formation of the painting contract.  And then call No. 3, again we're assuming that painter prevails, what are painter's damage.  Would be the $40,000, expectation of the terms of the contract, less any monies that he's already been paid, so he's already been paid 20, so the additional $20,000 verses in regards to reliance damage.  Right?  So should painter be entitled to receive the profit in terms of the contract and then for reliance damage if you cannot recover general damage she's expended 5,000 for materials so I should be able to receive reliance damage under the contract.  So you have to answer the call it says damages so a lot of students just went through one, no.

Didn't answer the call.

So that's why I tell you to go back and make sure you look to the call of the question that you did answer that.

Okay.

So any questions on the question No. 1?  I think that's you could have written it several different ways you want to take a straight direction and go with it when you see multiple ways you're not sure which way to go and I think that's where people get slowed down and why they get frustrated.  So let's go to question No. 2.  This was a good exam full of lots and lots of what crimes.  But they're obviously.

So most of the crimes are obvious in this exam.  So what does it mean?  You have to look for the element that's being tested.  Right so it's obviously there's too many popping out left and right there's a proton problem here, what are they testing within the issue, so if you see the battery, if you see what within the larceny you have to break it apart.  What crimes if any did the Bob commit.

I know the defendant, I know the crimes so I write out the checklist, let's start off with the first paragraph.

Bob was an under paid already... (Reading).  Why did they tell me he was feeling underpaid.

Why are they telling me that?  That's a good fact to use based on what he does.  On his lunch hour... (Reading).

So now what's his intent?  And put it in his pocket.  So if you see it on the counter, whose it is?  The stores.  Is that equivalent of a larceny at that point?

The clerk approached Bob... (Reading).

There's your battery.  Maybe assault.

(Reading).

So the first paragraph we see what's going on.  Larceny, we see, battery, assault.  So there's 3 crimes right off the bat.

Next paragraph.

One customer... (Reading).

This is the issue that's a sleeper.  So I'm basically saying I'm going to give you 100 bucks and we'll meet later and give you 1/2.  What aim doing?

Solicitation.  I'm trying to entice you to get to do a crime.

Fred agreed.  There's your conspiracy and later the two split the cash.  Now they did the act.  When he gave him the $100 is that embezzlement verses is that an actually larceny.  So you have to make an argument you see what I did with the embezzlement myself.  I wanted to get through the exam in the allotted time period.

(Reading).

There's another battery.

And then Bob fled outside... (Reading).

Now, one thing said jumped in a car, that bothered me but I didn't feel I had time to argue, because he was burglarizing, who whose car was it, they didn't tell me.  So you could have brought up a burglary, but when it says in a car, what are they telling me it's not his, why didn't they say his car.  And he said he drove... (Reading).

There's another battery.

Put her in his car... (Reading).

It says his car.  And we have kidnapping.  And went to Fred's house to hide her.

So he's [Indiscernible] so we do have a kidnapping for sure.

Finding the door... (Reading).

So now, that's definitely what a burglary.

Doesn't mean he's going to succeed but those facts tell me I have to bring it up.

At that point... (Reading).

Another battery.

(Reading).

So is that equivalent to an arson.

Bob panicked... (Reading).

There's your murder.  So there's a lot of issues here.  So it's like, wow, it's really a racehorse you have to be really onto your issues and understand what they're testing so you get all of them in your exam answer it's very very important.

Generally, what I do is take it by the call of the question is well as in chronological order, so the thing first I start off with the necklace, larceny.

Larceny, what do you need to take the trespassory taking of the carrying away way... [Indiscernible].  So what are they testing with the larceny.  So when he went over in the lunch hour, he committed a trespassory taking.  He put it in his pocket.  So it belonged to the store so I have of another property.  But did he have specific intent?  He didn't leave the store yet.  This is where he's paying with you, I just put it in my pocket I might find a clerk and tell her about it I wanted to make sure somebody else didn't take it.  You need to tell the reader the specific intent to derive is at issue, because Bob, put it back.

When she told him to.

Argue because based upon Claire and what he said so he's going to be charged with larceny.  If you do the issue of assault, remember, intentional placing of another in fear of a harmful or offense touching, he punched her.

He punched her when he asked to put the necklace back.  Punching says his intent to hurt her.

Why did I bring up assault?

Well, based upon the clerk approaching him and asking him.  I'm making the impression that they're face‑to‑face.  That you need to do the issue of assault.  So assault and battery are automatic.  If I hit her in the head, you're going to talk about assault.  But get in and out.  I'll find that he's guilty of the adult.

So we do have what, unlawful application of force, so he will be charged with the battery and get out.

Next, what happens is his friend Fred.  So talk about the solicitation, that's a harder issue to see, so most people lump that sentence together.

And didn't see it.

Bob, and underpaid bank teller and basically told him, hey, I'll secretly pass you $100 and later we can meet up and split it and if you agree to that, great it.  So he's enticing him to commit an unlawful act so we have a solicitation.  Conspiracy, he told his friend Fred and he agreed.  The unlawful act they're creating an embezzlement so therefore we have the conspiracy.

So some of these I told you they kind of gave it to you based upon the facts.

The next issue is embezzlement that's the fraudulent conversion of a rightfully entrusted property.  The fact that he took 100 dollars out of the till and gave it to his friend was he rightfully in possession of that money and you have to play with him on this.

Bob didn't have the custody of money, because a transaction or a truthful transaction where he could open it up and take the money.  He's a bank teller, so [Indiscernible] authority to Bob to handle large amounts of money.  So when he took the $100 and passed it to Fred he was rightfully entrusted with that property.  But he's right [Indiscernible].  So he can't be charged with embezzlement.  Baa again you've got to look to where are they tested me here, he rightfully entrusted because the prosecution is trying to argue, larceny, no he was rightfully entrusted so the worst thing here would be embezzlement.

Next you have the battery of marlin.  What did he do?  When he called him to the off he stabbed her.

And then we have Gina.  Well, he ran away from Marilyn and so we have an unlawful application.

He placed her in his car to hide her.  Get her away.  And then we have the burglary.  Now with common law burglary you can do that first.

And then it stales you can go to your modern law.  It says if you look at the facts.  The next morning... (Reading).

So there's no nighttime.  He drove to Fred's house to hide Gina and he did break in because the door was locked.  We have a breaking and entering.  Did he have the intent to commit a felony there in?

Well the prosecution is going to argue he knocked her out and trying to prevent her from calling the police, so he's trying to prevent his capture.  But Bob entered into a hide her, based upon the actions of what he did.

So, it could go either way but you have let him know did he have the intent to commit a felony there in at the time of entry there's your element being tested we come up to the same conclusion with common law, and then your modern law which is slam dunk because we have the entry.

It's a house, and the crime, what he's doing?  Trying to prevent what he did to Gina from him being known from calling the police, so he's having the intent to commit a crime.  So you would find him guilty of modern law blurring.

Battery of Fred.

So many batteries, again he protested he struck him so he got the battery.  Arson, this time you're probably running out of time so you have to bra very articulate what you're going to address and arson was it was a malicious burning you have to have in regards to your maliciousness your malice and his conduct wasn't maliciousness he was fearful of what's going on in Fred's protest so you can argue his protest of him driving him, it wasn't malicious.  And then you have your murder.  And remember murder you have intent to kill.  Intent to cause great bodily harm.

You can talk about that based upon what he's doing and his conduct.  They like the felony murder rule.  It comes up a lot.  It doesn't mean he it's going to succeed.  But they like to test it.

If there's an admission of an intently dangerous felony you're guilty for murder and we can find your guilty for first degree murder so when he broke into Fred's house to hide Gina, argument of the kidnapping, has he really reached a place of safety and the prosecution is going to say, no, because Fred is protested so you haven't reached the place of safety.  It's arguably you've got to argue and let him know what's going on.  Obviously if you've got to see why yourself continue on and see I see actual cause and proximate cause and felony degree under the murder rule.  If you find that it's not reason the [Indiscernible] of the kidnapping and then obviously your answer should probably take you to second degree murder under the wanton and reckless conduct but you have to go through the murder rule.  And it's at the end and loaded.  It's worth some good points that's where I allocate time for outlining so I know where my point value is and how much I have to get to and what I have to get to in order to do well point on the essay so you see the crim law is loaded with issues.

Right.  Any questions on the crim law examination?

It's a good racehorse exam.

Coming up with torts with question No. 3.

Most people just saw one you didn't answer the question.

So you have to pay attention.

So they gave you your parties, Peter verses David, what defenses can Dave reasonably raise.  And then damages, general and special I'm thinking off the bat, because singular verses plural.  But they just took my elements out of order.  Because remember in torts what do we generally do?

We prove up the prima fascia case which proves damages and then defenses can't do that here.

Because of the call of the question.

So you need to pay attention to that and again, try to see if you follow direction.

All right let's go through the facts.

David owned a... (Reading).

Don't see anything there.

The animals in his herd... (Reading).

So I'm thinking strict liability because you have the wild sheeps.

(Reading).

So I'm thinking definitely strict liability.  I know that's one possibility coming down the pike here based upon the facts.  One of the locks on a gate... (Reading).

So they're flagging you down duty.  A reasonable person would have caught that based upon the inspection, so I'm thinking negligence at this point.

Unfortunately... (Reading).

So there's your breach.

Eventually lock... (Reading).

So, if they're wandering onto the neighbor's land what are you thinking of?  They're wild animals so I'm thinking strict liability, negligence, how about trespass that's a sleeper that a lot of people don't pick up.  And that would be a neglect trespass, remember I told you that, there's intentional trespass as well as neglect trespass you don't go through duty breach causation, damages it's a generic rule, you negligently enter into the land of another and get out.  I don't want to see the duty ‑‑ you'll kill yourself time wise that's not the elements right?

So Peter David's next door... (Reading).

Well talk about torments right?

So he causing any own injury is coming down, I mean you're prodding them with an electric cattle prod are you contributing to your own injuries that might occur, especially when the facts told you they became aggressive when agitated.

(Reading).

There's your damages.  Right. 

Peter went to the... (Reading).

So it is whose fault is it?  The doctor, the nurse or his?  Because you didn't tell me you got hit if head.

Later that day... (Reading).

Oh.  So now we have a problem here.

Right?

So in essence was this foreseeable.  Verse it is fact the doctor and the nurse didn't do what they were supposed to do.  Did we have a problem in regards to foreseeability that should this be imposed to David based upon the [Indiscernible] act of the doctor and the nurse.  All right so let's go through this by issue.  We'll talk about strict liability.  Remember, one who processes domestic... (Reading).

But we've got a cross breed here.  So when we have basically a balancing test that we're going to look to the utility of the risk, what value of these sheep given to the community producing the milk and the cheese verses their dangerous propensity.  So they're a herd of dairy animals, produce the cheese and the milk being crossed bred there's a curved horn.  It has a danger propensity, verses a general cow or something like that, in regard to diary animal so they're low key.  So David must not expose others based upon the propensity of these sheep.  Is there a way he can eliminate the risk?

Well obviously he can make sure that the pen is good so they don't warden.  So if he Peter knew they had this agitation, maybe he wouldn't have prodded them with the cattle prod.  I find that he's not strictly liable.  If you did find he was, you would talk about what?

You just conclude to that tort you would not talk about damages and you would not talk about defenses.

I think there are generous here because there's multiple ways you could go with strict liability and negligence conclusion wise but they're trying to save you time because I can talk about the defenses that are called too.

Next I go through negligence, again David owes a David to [Indiscernible].  And his failure to make sure the gate was locked and adequately works and didn't break off he breeched that duty didn't he?

Right?  So we have a breach based upon David.  Actually cause, do we have a problem with actual cause?

Well, we do have in regards to two neglect acts don't we have the neglect act in David in conducting his inspection that they had the pen and secured and couldn't get out.  But we have the energy room doctor that didn't exam him for a concussion.

Otherwise he couldn't have sustained the paralysis so further independence neglect acts he wouldn't have been so severely injured so David was the actually cause, proximate cause is it foreseeable, David has an argument it's not foreseeable if you have this herd of goats on your yard that you're going to basically take the cattle prod and try to get them back in their pen, it's not foreseeable.  Further the nurse or the doctor, is it foreseeable once you're actually taken to the ER that they're not going to exam you.  So if you look at the issues in regards to the complaining to having a headache, knowing that you're rammed by these sheep, is it reasonably foreseeable that the doctor or nurse could not check you for concussion and the neglect act of a third party is what?  Always foreseeable so you're going to conclude that it is eventually foreseeable.  And then damage can't go there because that's call 3.  So you to stick to your calls.  So I know it's natural and you want to do it but we have to follow our call.  And the other tort I brought up is neglect trespass.

We has a duty not to subject his neighbor to the sheep.

So entered upon the land of another, so could be liable for any damages that occurred.  So we have a negligence trespass.  So we had strict liability, negligence and neglect trespass.  So three theory I feel good, I answered call No. 1.  No. 2, what defenses we had negligence and strict liability so I'm going to argue, contributor rightfully entrusted, contributory negligence is not a defense for strict liability.  As to contributory negligence remember, it's what?

You fall below the standard of care to yourself, you're using electric cow prod you're shocking this herd, you could have came and notified me and I would get them off of your property.  But you stated the male.

However, this is a good exam where you have the [Indiscernible] doctrine, so remember, if you find that in this case that Peter was contributorily negligent he can raise the issue at the last clear chance and say, look, David had the last clear chance to prevent the injury, based upon the facts if he had taken the proper pre‑cushions the herd would not have escaped so you had the last clear chance and that's the argument you would bring up.  Argue either way but talk about the last clear chance doctrine if he was contributorily negligent and then you have to prevent the injuries to Peter and therefore it's not a complete [Indiscernible] for Peter.

You're probably running out of time by now.  Steel from up above.  So comparative negligence is so he show that Peter was at fault.

Right?  And therefore to be proportion to that fault and get out.

So that's why you want to do a good job on your contributory so you can steel it for negligence.

Did he know of any risk?  If you go back and look at the facts, they're sheep they have a horn that tells me something but was I aware of their aggression?  And since he has no potential warning about the goats and he was not aware of anything.  And he didn't voluntarily encounter that the goat would react in such a matter so I'm going to find assumption of the risk fails.

Okay.  Those are our defenses.  Everybody with me?

And then the last one is your damages, again we took it out of your damages.  Peter should be able recover for that, that flows from the tort which would be pain and suffering and of course, special damage, loss of medical expenses so they didn't give you any facts to damages, but it was a call.

Remember, I told you they do that a lot.  Pay attention, because you do need to address it but there's no facts but it's in the call.

Right.  At least this time they separated it out so you didn't miss it based upon its own independent call.  Does anybody have any questions on question No. 3?

Very hard exam.  Huh?

Last question.  Question No. 4, contracts.

This dealt with UCC, so the likelihood of you getting two accounts, it doesn't mean that it couldn't happen, you likely have two torts coming in your direction.  Look at the call first.  What is Jack's... (Reading).

Remember defenses can remember true defenses as we know them.

Can be counter arguments I see in this examination, guess what it is, in regards to your excuses to your performance so this was a hard exam kind of figuring out where I should place our discussions and this where your outline would help you if you have nothing in call 1, I have to go back and revamp, because I have to answer call 2 as well.

Jack a retire rightfully entrusted... (Reading).

Now, remember with a liquidated damage clause, damages have to be hard to ascertain and obviously I can tell based on the delay how much it's going to cost you.

Verses, also, a liquidated damage clause can't be a form of punishment.  And $5,000 a day seems pretty excessive.  So most likely this liquidated damage clause isn't going to be upheld.

Jack signed and dropped... (Reading).

So there's your offer type thing.

That evening... (Reading).

He added a term.  So the issue is was that an acceptance.  In common law that would be a counter offer.

In UCC, that would be an acceptance and you need to determine as to whether it becomes part of the contract.

The Stone Co. salesperson... (Reading).

Well, that's his problem, should have looked at it.

Of course that's if he has a merchant.  You have a different conclusion if you're a layperson.

One week later... (Reading).

What?  I mean how did we get to the 225.

(Reading).

Now, see that's a word, completely different product.  Meaning it is totally night and day or just because of the different brand name they didn't tell you much.

Jack contracted... (Reading).

So obviously you're going to write your contract checklist because UCC apply, the UCC apply to transactions of goods, merchants, they're one who deals in goods of a kind or holds themselves out with special knowledge and skill.  We can infer since Stone Co.'s a contribute that they're a merchant.

The issue is, Jack.

Right.  And there's no facts here that shows he's familiar with stone work or anything else like that.  So you could say he's not a merchant or deals in goods of that kind, it could go either way.

Your offer, get in and get out he drafted this contract which shows his intent, spell out the terms as to the quantity of the lots or 10 days, time period, whatever he suggested any parties, the brown stone he needed is the subject matter and drops off the contract and shows it's communicated.  Acceptance, well the salesperson did sign the contract but he added a term.  So therefore, it's not an unequivalent sense it's not a mirror image.  So you point out a counter offer, but it had an added term he's rejects the original terms of the offer, so he got a valid counter offer at common law.

However, under UCC 2‑207 it has to be between merchants, the additional terms [Indiscernible] to the contract, or the offeror notify it is offeree that they're objecting to the contract.

So the salesperson added, what happens?

Jack never read it he never modified so he failed to notify them.

See where this is where it's up for argument if you go back and look he specified a particular stone.  But is the stone the same in color and size and weight and quality?  I don't know.

So would they material alter or not, it's a completely different product.

Right?  So if it's Coke and Pepsi.  Well most people would say if I drink Coke I'm not drinking a Pepsi, so it's a completely different product.  So there's several ways you can take an exam.  So was there a valid contract or not.  If you find there was, you could say Jack is not a merchant so UCC 2‑207 doesn't apply.  If we find that [Indiscernible] is going to fail, we go back to the counter offer we had.  And then when he signed the contract, right, it had that added term it's not what?  Part of the actual contract because 2‑207 doesn't apply.  So now when he placed that order what happened here?  Well then by shipping the shipment of the wrong stone, you can argue they what?

They did accept by their conduct, but then of course they breach because they're sending nonconforming goods plus they didn't have a letter of accommodation saying we can't get this other stone this is an accommodation, it just had a note.  So you have to play with that and let them know you say I see this being tested so it could go either way, depending on your conclusion and what I tell students argue how you see the facts and then see [Indiscernible] yourself and continue.  If we had a contract there but assuming that the court find that Jack's not a merchant and go right down to the next issue, that we just did.  So that's where you have to make sure, if it's ever a gray area, don't stop you have to continue on.  Consideration straightforward in 100‑tons of the Austin Bruin stone verse it is payment.  So now who is in breach?

This is goings to determine in what you found.  If you found the [Indiscernible] worked and it wasn't a material alteration you're going to put Jack in breach verses stone company.  So Jack placed the order they delivered, nonconforming goods in his minds.  You're going to argue, Stone Co. is in breach.  Verses you found it's quite compatible to the same thing just different brand name.  Jack is not acting in good faith and breach.  Just depends.

Now, in regard to damages, even if you find that Jack's in breach, assuming that, why Jack's hike likelihood and what damages.  So you're still going to continue on.  So in regards to a breach of contract which is your general damages you get the expectation of the terms of the contract.  He contracted with somebody else for 225 per ton he expected to pay 200.

So he's in entitled to 25‑dollar difference per ton isn't he?  Which I think is $2,500 base pond the facts.

We have a liquidated damage clause.  So can I get that $5,000 a day based upon your later delivery not giving me the Austin brawn stone?  You could argue several things he can obtain it from a different vendor.  So maybe you can give anticipated cost of a delay or a day or a two.  His damages can be angina ascertained.  So he's got a worker working for him.  And he's paying $100 a day, that's an ascertainable cost.

It looks like a provision to punish and the courts do not like to regard liquidated damage when they're about punishment.  So it's going to be stricken as unconscionable so he won't be able to [Indiscernible] under liquidated damage cause.

Call 2.  So they're going to say yeah we had to deliver the Austin stone.  But it was impossible for us, based upon the facts, it's not available in the United States.  But it is objectively impossible?

It can be imported based upon the facts of Canada, story, so what should they go do?  So the impossible is not going to excuse them of their performance.  Practicable it's only an increase of $25 per ton so it so extreme and unreasonable and an expense that they couldn't anticipate that he couldn't enforce the agreement.  No, so it's not going to discharge their duty based upon the impracticable.  What about the [Indiscernible].  I can't get within the United States.  But was your purpose known that if I get it at the United States within this type of fee I'm not going to give it to you, so their purpose wasn't known either so that's not going to get him off.

Right.

What about in he are guards to [Indiscernible] repudiation.  So [Indiscernible] you repudiate the contract.  Jack delivered it but they're not in compliance.  They demanded the $225 per ton.  So excuse for performance because they won't comply with the terms of the contract.  So Jack can sue them for the breach of contract.

Right.  So you can see with call No. 2, what were your true defenses?  Your arguments to try to excuse them being stone company from performance.

So I think that made it kind of hard for students, they're looking for statute of fraud, fraud mistake, so I saw a lot of stuff from the call of the question that I did see.  What's going to excuse me under the terms of the contract so we don't have to enforce it?

Right.  Even though they're bringing it up, they're arguments losing isn't it?

Right.  So this exam I felt students had a hard time with as well.  Any questions on question 4?

So, looking at these you can see that they're getting a little bit more clever in how they test.

Right?  Little bit more out there shall I say?

You're going to have to be prepared for that.  So the more again you start issue spotting and plugging in and getting a good understanding of how the congress Septembers are tested that's going to help you immensely so I obviously want you to continue working on.  Continue working on your multi‑states, the more you understand how they come up.  And how the issue is tested, it's going to increase your score.  Okay, does anybody have any questions at this point?

Accommodations do you mean that for taking the Baby Bar or I'm not sure of your question I guess.  So you're talking about accommodations for when you go take the Baby Bar exam or talking about special accommodations?

So, if regards to accommodating a contracts, well you have an issue in like mitigating so if you and I enter into a contract and I have to way to fulfill your obligation, but I don't want to do because it's going to cost me a little bit more, you have an obligation based upon the contract to some comply because we didn't con item late with each other.  If the price comes up a little bit, I'm a business person I should know that.

Constitute not necessarily have to do it if it's not the same or the like, but you see sometimes there's exams where it's a difference of a brand name so the other party who is not accepting where I provides you my goods or services we're not accommodating so we have a problem here, so another way of accommodating is if I send you goods, that you didn't contract for, so which widgets No. 1, but give you widgets of No. 2, but I have a letter of accommodation, since I have that letter, that means I didn't accept so it's almost like a counter offer what you know as for common law, is basically accommodations to help you so if you want to accept it, if great if you don't, send it back.  If I don't have that letter of accommodation I just accepted the contract terms and I just breached it.

So, you'll see under the UCC provision code as to accommodation if you don't have that letter and send nonconforming goods you put yourself in acceptance of breach.  So you have to know it's comes up on the multi‑states, but it comes up on the MBs but it does come up on the multi‑states.  So it's a breach.  If I send nonconforming goods, there's my acceptance, shipping the goods, nonconforming, oops there's your breach the only way around that is if I had that letter of accommodation.  It would be basically like a counter offer.

Okay.  Good.

All right.

Next week we'll be going over another issue or lecture of multi‑states so I hope you're working on those.

Again, they seem to be a lot of down fall shall I say for students so the more I can get you to understand them and practice them and missing them that will help you increase your score and have questions for me so I can help you.

All right.

I guess I'll talk to you guys next week.  Good night.   
[7:00pm ]
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