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>>INSTRUCTOR:  Good evening everybody welcome to tonight's lecture, Taft bar supplemental program we're going to start off with the actual essay questions and then we'll go to the Adair performance exam, if you have any questions at this time, please go ahead and place them in the question and answer and I'll be more than happy to help you nay way I can.  I want to remind you these sessions are recorded, if you want go back to a lecture, go to the Taft website, and pick whatever lecture you would like to hear.

All right.  Let's go ahead and get started with business organization question No. 1, I believe you just have it as question No. 1, obviously if you read the question and kind of issue spotted it you can see it was a business organization examination question with a crossover of professional responsibilities, that is quite common on the bar exam where PR does a lot of times not always does crossover.

All right.  First thing we know we're always going to read the call of the question.

No. 1:  May... (Reading).

So we've got 3 bodies.  So when I read this type of call it's going to be business organization dealing with a corporation and director liability or partnership depending on the facts but you kind of have an idea where you're at.

No. 2:  May... (Reading).

And then No. 3:  Able... (Reading).

Uh no, look what it says discuss and answer this question according to California and the ABA authorities.

When they ask that, you do need to make sure you do make the distinctions between the ABA code and California.

And a lot of times you'll see in student answers they don't.  And since it's a specifically stated, you must!  Obviously if you don't you won't do well.

All right let's go through the facts.

Abel, Baker... (Reading).

So far they can, its okay.

Abel prepared the documents... (Reading).

Now, remember, any time you're limited liability, right, it does need to be for your partnership recorded so it has to put the world on notice.

Inadvertently... (Reading).

So at that point, obviously, you should be thinking well we had or trying to limit our liability, the fact that we fail what's going to happen?  Most likely you're going to become part of a general partnership because the world is not put on notation, right?

Abel... (Reading).

So what's that make you think of?  If I greater of 11,000 of your liabilities, profit sharing.

David committed malpractice... (Reading).  So that kind of goes to call 2 doesn't it?

Abel, Baker... (Reading).

They knew or should have known, it's their responsibility.

Their use of the network resulted... (Reading).

Let's start off with call No. 1: May, Abel, Baker and Charlie be personal... (Reading).

Well the first thing you're going to start off with determine what type of partnership we have here.

And since we obviously stated in the fact pattern they were forming a limited liability partnership.  We start there.  With a LLP it protects you right regards to the partners being personal liable and we want that shield.  However it needs to be in writing so that's the problem.

Abel Baker and Charlie did want to set it up they prepared the paperwork you bring in those facts although they did direct the assistant to file with the secretary of state, it never got fault.  So based upon that there's no notice and it never got recorded there's no limited liability partnership formed between Abel, Baker and Charlie.

So the only that I think they request problem onto now is general partnership unless you can file an actual exception.  So when a person contributes to a business enterprise but in good faith believe they become a limited partner of that enterprise, right?  Can I avoid being held as a general partner basically?

Because that's going to change in regards to your liability.  Now, again based on the facts, they did file ‑‑ I mean, prepared the actual paperwork, there's nothing here to show that they what?  New or should have known in regard to the failure of filing the actual limited liability paperwork, right?  It was inadvertently unbeknownst there's no facts that indicate that they're aware of the actual mistake, so should they get that protection?

In regard to the partnership?

And remember, a general partnership doesn't require a filing of the secretary of the states you have to have two or more persons and everybody has an equal right of the management and control as well as what?  Sharing in the profits and liability.

So, even though they never filed the certificates of the states there's no facts to discover what the assistant has done should they get the LLP, since the world is not likely notation, the answer is no, point out how they're acting with each other in regard to the equal rights and duties and responsibilities so therefore there's a formation of a general partnership, which remember, with the general partnership, all partner also be held jointly and severally liable for all of the partnerships debts, obligation, commitments or anything so based on their responsibilities right, by Jack hiring or by them hiring Jack of the head of the computer services and hooking up with the neighboring law firm and the information getting disclosed and causing an economic hardship for the clients you can argue they knew or should have known because of the 500‑dollar monthly fee they weren't paying although if you go back and look at the facts, they're supposed but they never inquire about it.

So is that enough to make them responsible and basically they have an obligation or a duty to check into it they also have an obligation to maintain the confidentiality of their clients and failure to do will subject them to liability.  So all three, Abel, Baker, and Charlie will be held responsible for the breach of the confidences of the client and be joint and severally liability, is everybody with me and you see why.

Right?

So, of course we can't give it the limited liability partnership because they fail to get it in writing and get it recorded right?  So therefore we're going to rely upon a general partnership, and impose liability.

Now if you look at the actual facts and this is another issue a lot of students don't address, who is the one who actually causes the disclosure would be Jack.  Jack's action, obviously I hired you to do the computer work, properly, and obviously set up my Internet appropriately and you didn't but you have your [Indiscernible] employer would be liable for all torts with their employee with the course and soap of employments and since they tell you they hired Jack for the computer services and that's what he was doing connected the Internet he was acting in that course and the scope of his employment.  Although he saved them $500 and there's more obligation to investigate this, it does cause a disclosure of the clients confidential information which caused them economic losses so they're going to be responsible based on their employee, Jack, because he was acting in the course and scope of his employment.  So based on the call would they be personal liability for the economic loss?  And the answer is yes, ABC will be liable for Jack's conduct which will impose liability on Abel, Baker, and Charlie.

Adds joint and sever liability.  Everybody with me on the first call?

Okay.

So, this gives you a good example of how they tested partnership, it doesn't come up a lot but you want to make sure you understand and the questions I've seen where they test partnership which there's a few, usual lay you'll find it falters so another question they had where one partner wanted to limit as his liability, if it doesn't get recorded, you would fall back on the general partnership.  Okay.

Call No. 2 may Abel... (Reading).

What are with looking at there?  We have a general partner they leased an office with 4 attorney spaces they rented the extra office out to David, but they're taking $1,100 or 10% whatever is greater.  So based upon the structure can we argue there's a partnership with each other because you're taking a percentage of the income, and make an argument so you have to vacillate between the two there's no facts they share in the billing or cost, it's a rental that they're renting them there's no facts to show that Abel, Baker and Charlie had agreement in regard to how to manage things a making decision or profit sharing stuff like that.

So, you're going to bring up both sides of the argument and argue that ABC did not share the profits and losses with David they had no management or control in regard to the contracts he entered in or decisions being made on how or who clients were going to take.

And based upon that, you can argue that there was no agreement other than a fee based on rental righting so therefore they should not be held liable personally for David's malpractice.  So it's going back to the general partnership, a little twist on it it's to see whether or not by the rental they're really general partnerships because they're asking for the $1,100 or 10% which is greater to in regard to his rental.  Okay.

And that was it for call No. 2.

Call No. 3:  Have... (Reading).

Okay.  So again, what's the first thing you talk about?  Well they breached a confidentially, so a lawyer may not disclose... (Reading).  If anything that would embarrass, right or anything that the client has directed to keep confidential.  Now, again, ABC, had a duty to manage, obviously Jack they're employee.  And of course, the fact that they budgeted the $500 a month for the cost of the Internet and all of their surprised they're savings because there was no $500 fee for the Internet they didn't acquire about how this money was having David, they're not overseeing their employee Jack are they?  So based on the facts, what happened was, based upon the Internet that confidential information based upon the client did get disclosed so we do have an employer/employee relationship between ABC and Jack, although Jack's acts were inadvertent.  The fact they got disclosed they should be responsible nor the breach of confidentiality, they might argue he intentionally tried to save the money, but again is that enough.  The general is you're not responsible the intentional acts of a third party, however based on the savings we're not going to let him off that way, so partnership being aware of the savings you should inquire as to what's going on so you're going to point out they [Indiscernible] mining the client's confidentiality.  Were they confident?  When you see PR crossover, I generally tell students we're looking for what?

For more issues so if you just' one or two we probably made a mistake so you have to use the checklist which I'll come back through it and we have a full PR exam.  Competency, he's ahead of the computer services, Jack's competent in using a wireless Internet services resulted in a loss for one of the clients, although $500 for budgeted for it he Internet services without paying so are there partners acting competent and not inquiring how did we get this saves?  So they breached a duty of competency in Abel's client.  Now, remember, we do have in the fact pattern we have I think it's a sleeper, the fee sharing, I didn't narrow you down to what did they breach?  Meaning did they breach any rules based upon the disclosure, and they're saying in all, under the California rules a lawyer may not share fees with the client unless there's informed consent... (Reading).

Under the AB rules, sharing for references is prohibited although sharing is allowed for the client approves written consent so now you're going to make the distinctions, Dave's agreement with Abel Baker and Charlie contain terms where he must pay the 10% based upon his billings, or the $1,100 whichever is the greater he's a sole practitioner he did enter into the agreement, but is there any indication other than this agreement for rental that we're really sharing our fees?

Did he notify any of his clients that I'm sharing my fees so these are arguments you're going to bring up?  But based upon the argument you could bring up since they're really taking a percentage of his practice, that they did violate the California as well as the ABA rules because it does say the greater of, 1100 or 10% of their billings so they're taking part in fee sharing aren't they?  So unless it was fully disclosed they're going to be subject to discipline.  So remember in general, you can't fee share with a non-lawyer, even though that fee share has to be disclosed, right?

All right.  What else can we argue here, so you want to run it through the checklist, the other thing ‑‑ I think you have to look at the facts?  Leased office space for the attorneys for ABC ‑‑ there's only 3.  So you have to think about 4, why are they saying 4?

False advertising.

Why?

Well, Abel Baker and Charlie posted their name as the ABC LLP is it properly informing the rest of the world as to they're an LLP because they failed to fail, so they're general partnership also we have David here, and regard to are you advocated to the world he's ABC LLP so you want to bring up both of their issues to the advertising and determine as to whether or not their falsely advertising to what they represent.  A limited liability partnership but they're inadvertence but not on the paper.  There's another rule, failure to report ethical violations.  So an attorney as a duty under the ABA to report what?  Ethical violations of other attorneys under California, you whistle blow on yourself.  So Abel Baker and Charlie have violated ethical rules as disclosed and so they must disclose there, so since there's no privilege for reporting one another you're going to point under the ABA they would have to whistle blow however under California which is kind of odd you have whistle blow on yourself so you want to bring it up they're subject to discipline, the key thing is No. 1 you want to make sure when there's a difference between ABA and the California and the distinctions you let the reader see it.  You say however under the ABA or California, so the reader can tell I'm following the call of the question and making the distinction.  So these important.  Okay everybody with me?

Okay.

Again if you have any questions put them in the question/answer I'll be more than happy to help you in any way I can.  Before I jump to question No. 2, with professional responsibility, again if you see it as a crossover 4 or more issues I tell people go in there looking for 6 if it's a full‑blown obvious you've going to have 6, 9, 12, whatever you have to break it apart.  The one difference you're going to see with all subjects, professional responsibility it's more like a home book exam, why?  They don't tell you there's any violation they don't follow through with that based upon the facts do they?  You have to make an inference so you run it through the checklist as grab on as much as you can.  So confidence and secrets is highly testable.  Regards to zealous representation so certain issues you're going to see consistently, and was there a waiver and of course did you consent clients consent stuff like that and make sure you rung through it your checklist and see if you can actually argue it, what makes this hard, subject matter wise for subjects they don't see the issue, because they don't see a violation.

So, if an attorney enters into a written agreement with you, to represent you, there that's all you get, well, what do I have?  Competency, fee.  Fee agreement, is it con sin gent or a flat fee, they didn't give facts but you have to make the inferences and go through it.  That's what it makes it difficult for students you don't know what to grab on based on the facts, but now you have an example.  All right let's go to civil procedure question No. 2.

Now, you will kind with civil procedure, they're very analytical, generally, but the key thing to remember, they have to give you the motion so you can't really hide the issues from me too much.  So it really comes down more of your analysis.

Right.  But again you can't what?

Really hide that much from me, okay.

All right.  Let's read the call.

No. 1:  Was the trial... (Reading).

What's the issue?

Subject matter jurisdiction.  So even if you read the facts and it's blaring out to you, personal jurisdiction, would you talk about it?

Not at least in this call, because they narrowed you down to subject matter jurisdiction so you want to pay attention to the actual motions and address those issues.

Call No. 2: (Reading).

Venue they gave it to you.

Right.  And then call No. 3:  (Reading).

Now, whenever I see appeal, what should always come to mind?

Generally how do they test?  Finality.

Right?

So you always want to keep that in mind and its simple issue that you should be getting so when I think of [Indiscernible] finality based on the decision.  So let's go ahead and go through the facts.

Pam took an indefinitely... (Reading).

Indefinitely, good word.

Sublet her apartment... (Reading).

So at this point, where does she reside?  You can tell they're putting it at issue, she's from A but went to state B and sublet her apartment and left her job.  So remember with subject matter jurisdiction, it's where you intend to reside the intent is Pam's.

Approximately 6 months later... (Reading).

So we've got Pam who is from either A and B ant Rita from state C.

If Rita's car... (Reading).

So that's making me think, right now, aggregation.

It also asks for the court on injunction... (Reading).

We've got two issues here in regard to the complaint, money and the injunction.

In regards to the next paragraph.  Rita then moved... (Reading).

So that goes to call 2, doesn't it?

And lastly, Rita then filed... (Reading).

So you can see that paragraph goes to call No. 3.

Right.  So look at the first one... (Reading).

What's the subject matter jurisdiction?

Right, subject matter jurisdiction gives the power of the court to hear the case, we have either a federal question which we don't have here, or a complete diversity between the plaintiff and the defendant and the amount of controversy must succeed $75,000 exclusive of interest and cost, right?  Now what we're going to break apart is the citizens of the parties and think we'll look at Pam, why they put her at issue based on the actual facts they gave you.

Pam is going to search these from state A.

Right.  Why?

Well she took an indefinite leave after absence, she sublet her apartment so these are facts that my intent was to turn back to state A, it's temporary.

And based on those facts you're going to say your domicile did not change, on the other hand Don’s Market her physical residence is in state B so since she's there taking care of her mother her domicile is in state B.  It's an indefinitely leave of absence there's no stated period of time how long she's leave wok, ever work so they're going to say they're residing in state B, I feel she has a stronger argument and that she resides in state A and Don’s Market, they don't tell me much about them.

Are they incorporated or not incorporated so obviously they're markets in state B, where's the principle base of business?  Headquarters, [Indiscernible] and then again dins since we don't have the facts I'm going to make an argument saying that everything is located in state B so there will be a citizen of state B so we have domicile between Pam and Don’s Market.

And then what about citizenship of Rita, she's in state C so even though the complaint sought against each defendant, right?  No defendant can be from the same as the plaintiff, Rita lives in state C she was just driving through state B so he's a citizen of state C, so Pam is C, Don’s Market is B, Rita is C, we have complete domicile in.  The amount of controversy we have $60,000, but can we aggregate?

We can't.  Why?

Because if we bring up the claims against Rita and's Don’s Market, they can make 120,000, that should meet the amount in controversy, but it has to be whether they're joint and severally liable.  So in this case it's not because they're conduct is separate, right?

So they each can be contributed in their own way they're not jointly where each party is whatever they damage is, say 60, liable independently for the 60 based on the same conduct.  So aggregation will not work.  Now you want to try to argue the injunction and I noticed back when this exam was given some people argued aggregation with the amounts of the $60,000 with the 120 and then of course some of the exams they argued aggregation and the injunction and the examiners did take it.  So if we add the value of the injunction to the actual amount of damage the $60,000, arguably can we meet the amount in controversy.

And of course here they gave you 60, would have cost more than $15,000 to get an injunction imposed and mandate the enforcement of the actual injunction is what you're arguing here and what's interesting is this question became down about a year, year and a half after they tested the same issue but it was $70,000 and of course they're argument was for the 5,000 to enforce the injunction so it is something that comes up every once in a while, I don't care how you conclude, as long as you argue both sides.

So the big issue here in regards to call No. 1 was the domicile and then obviously the amount in controversy so there was a lot to talk about wasn't there?

Let's look at call No. 2, venue.

Very straight for washed.  Go through your rules.

Where is venue proper?  Where the defendant's decide... (Reading).

Right.  So what are we going to look it?

Rita wants it moved but Don’s Market is in state B, so they're not in the same jurisdiction.

So venue proper really in state B where the accident occurred?

Well she's going to argue in regard to state C would be better, why?  Although it couldn't originally be brought there where are all of the witnesses?

Right?  Don’s Market truly not a witness, the friend and Rita obviously in her car, so you would argue that in regard to state C it would be a better venue and you're to weigh the bean fits verses the vet triplet.  Now with transfer with regard to form.

So they look another 20 the [Indiscernible] the cost of the plaintiff as well as the defendant.  And whether the form state would have to... (Reading).

Excuse me, country so you want to balance, so looking at all of this.  So Rita is going to claim the actual hardship because she's in state No. be, the witnesses are in state No. C.  And of course, where's the evidence?  Well, we're arguing that Pam was reading the magazine, and we got a column but all of witnesses are in state No. C wouldn't that be an undue hardship that if we allow it to take place in state No. B because we have four parties that have to come to the jurisdiction of state B so what you're doing is balancing hardships similar to what you've learned in an injunction, the hardship regard to Pam, Don’s Market ‑‑ (No sound).  Depends on how you balance it's going to interpret how you conclude, whether the trial court was correct in denying Rita's motion or incorrect?  And you all day want to make sure you go back and answer the question.  So therefore the district court was correct or incorrect in denying Rita's motion.  Whatever you conclude.  But what you're doing with venue is you're balancing aren't you.

And then the last call.

(Reading).

What are you looking in appeal?  You can only get an appeal final a final judgment?  So there's nothing left to be done in the case except executing that judgment there's no final judgment here, it was a change of venue, but then you have the exception which is your collateral order rule and that has come up several times on the bar, so under this exception the issue is can you take an immediate appeal on a collateral issue?  Personal jurisdiction, venue, subject matter these would be collateral, something that doesn't go to the merits of the actual case.

Right?

But yet it's important why?  Because if I can't appeal it now, it's kind of moot.

Right so the chain of venue has nothing to do with the merits of the actual lawsuit and it's actually not considered an importance of the case itself, but if the case is going forward, and heard in state B and they don't have to appeal you know it should have been changed to a different venue, kind of moot now the base has been heard and the judgment's come down.

So Rita is basically argue the chain of venue issue is, is reviewable I should say in regard to the appeal since of course, it's collateral to the actual case and that what you should actually argue here is collateral order doctrine and it's allowed when?  What?

Wherever you're appealing doesn't have anything merited to the case it's so it's collateral to the matter and the issue can I have a right to the immediate appeal without an finality and that's what that's document is all about.  Any questions on the civil procedure in.

Remember, with civil procedure I can't harp on it enough, it's really analytical so you need to know your rules and massage those facts to do well.  So personal jurisdiction you should have at least 4 or 5 paragraphs because they all look to both sides.  So this is again something that you need to develop the test and use your rules and the language is important for civil procedure.

All right.  Let's go to the professional responsibility which is question No. 3.

What ethical... (Reading).

There's call No. 1.

Obviously if you've seen disclosure, I'm thinking, attorney client privilege, confidence and secrets there's right be an exception.

Right?  Such as fraud or something like that.

Go to my exceptions as well.

No. 2:  (Reading).

When can an attorney withdraw?  You've got what?  Permissive and by court order.  So you have to look to the facts and see how long she is within the case and the undue prejudice it's going to cost to the undue client and if you have an actual conflict it's mandatory you have to withdraw.  And for the states according to California and the ABA authorities.

So you do need to make your distinctions.

So let's go through the facts.

Acme... (Reading).

So, she's substantial work in getting ready to go to trial and we know she wants to withdraw based on the call.  That can unduly prejudice a client, right?

Recently June's 3‑year‑old niece... (Reading).

In the course of reviewing... (Reading) so he's a client of who?  In the course of reviewing... (Reading).

We know our paint... (Reading).

Now, mind you she's reading this, what's the problem now?

Well, potential, conflict I should say, why?

Her niece has this lead base ‑‑ she's joined in group against it and she's reading this memorandum that said yeah we do this and it's a misdemeanor, her client is also committing a misdemeanor.

June became out raged... (Reading).

Now at this point can she really properly represent her client?  So it might be a conflict at this point.  She believes if an Acme truck... (Reading).  Oh, I'm thinking the exception here so who what's she's trying to prevent?

Because of her strong feelings... (Reading).

Okay.  So let's go through it first of all.

What ethical violations if any did June commit by disclosing Acme memorandum?  So she is competent enough to even represent this client?

So the facts are kind of silent aren't say in he's good to do personal injury.  So whenever I see facts that tell me what the attorney duh, the issue is obviously is she proper in regard to competent to take it, the law says as long as you educate you are.  So now we're going to make that assumption about her.  Now we have to confidence.  Now attorney has to have all confidences and secrets she learns with investigation she learns.  So anything she receives is confident and can't disclose it.

It's like a secret right, so any communications between June and Acme are confidential.  During the performance of her lawyering in regard to obtaining the information she discovered this memorandum there that was distributed to all of the truck drivers with the lead base paint... (Reading).

Since June learned about this did you recollect her relationship with Acme, it is confidential so it is protected she can argue that she obviously saw what she's reviewing records.

And it wasn't based upon any communication, but remember ‑‑ the law basically holds you wouldn't have known otherwise based on that representation.

Right?

So based on you knowing this is because of your representation of Acme so therefore it's still going to be protected as to confidential.

Now, here comes your exceptions.

Now, under the ABA you can disclose confidential information if it's necessary to prevent any criminal acts, which what are they committing?

Every time they drive that truck, in California it must be what?

A physical dangerous crime.

Physically dangerous, right?

Oh, so there's an argument here.  Performing her services she did find about this memorandum that violating the law, the truck drivers are violating the law because they're going over public reservoir, the memorandum to have them continue, so it's an ongoing crime.

That's containing paint over these public reservoirs.  She was out raged they're committing a misdemeanor so under the ABA is she allowed to disclose, does it fit the rule?  What's the rule for the ABA, prevent a criminal act.

Now what about California?

It must relate to what?  A lawyer must reasonably believe that a physical future dangerous crime is going to occur, now we've got an argument here, if the truck dumped into the reservoir and that might cause some physical injury.

Right so you're going to have to argue, so if it became contaminated so she has an argument she is make there whether or not she violated California law, I feel it's gray area, you can argue it either way, she did not violated the California confidential rules either.  Now whenever you see attorney in regards to confidence and secrets it bring up attorney/client privilege it's something the bar looks for anywhere.  I know we keep it in the evidence checklist but it needs to come this way as well.  Anything learned is privileged.  And she learned it on attorney/client privilege.  She discovered this memorandum that told the drivers to still what commit that misdemeanor by driving next to the reservoir because it's the shortest route.  But it is a confidential communication so can she disclose this?  If you look to your exceptions there isn't one that fits under the attorney/client privilege, so under the attorney/client privilege is confident unless you have disclosure unless you have consent.  And I didn't see it.

In the facts she became out raged.  Duty of loyalty who is she acting in the best interest of?  Who is she advocating for?  She's a current member of the no lead helping them and doing research and then she goes and disclose this memorandum she's not the best interest of Acme, she's harming them right.  So she's putting in a better position finding the memorandum to help the other peep she's representing no lead but she has an obligation not to disclose this.  So at this point, you have two opposite clients based on that memo you have Acme who you know is transporting lead base paint next to the reservoir you have no lead that's trying to restrict laws based on led base paint the fact that she became outraged can we argue that it rose to an actual conflict so you have to make the distinction between both.  So the potential conflict you bring based upon the conflicts of representing the two parties, Acme and no lead, right?  And the fact that she's on both opposite sides does raise a potential conflict and what do you do?  Under California you need to disclose that potential conflict and you need to get a written waiver, under the ABA you have to disclose it and ad vise them to get independent counsel, if they don't you need to advise them.  There's a distinction between the rules.  Actual conflict, when she learned of this memo, and the misdemeanors that they were committing she became out raged, right?  Because her niece, so you want to bring in the facts that her niece is 3 years old is suffering from lead base paint based upon coming into led base paint and that's why he joined no lead in regards to regulating restrictions for lead base paint.

Once she discovered the memorandum and saw she reacted based upon her strong feelings or wrong doings what she should have done?  She has an actual conflict, so instead of disclosing, effectively with drawn from the case.  She's also committing what he call improprieties, why?  You can't commit fraud or dishonesty while representing a client and by performing the legal services with am me and discovering the memo, what does she do based on this knowledge?

She went ahead and disclosed it.  So she's helping perpetrating or facilitating in regards to letting the other side know, if she didn't disclose it which she shouldn't, is she helping them based on her representation in facilitating the criminal act?

Right?  Because she knows about this violation so does she have an obligation or since there was confidential based upon her representation, need to be quite.  So you have an argument here in regard to is she aiding or helping and perpetrating an illegal act of a misdemeanor.  She's out raged I don't feel she's helping in perp rating but in attorney/client privilege unless it meets the exception.

That's call No. 1, a lot to talk about.  Let's see how many issues did we talk about?

That's 7 right there.

So‑‑ (No sound).

So you want to prate them out.

Exceptions I treat as an issue as well because I separate it out.

No. 2.

Withdraw, you have one where you obviously have an actual conflict a rising an attorney must, it's mandatory withdraw from the case.  So if there's ever an actual conflict you must have a choice, verses mandatory, well, it's mandatory if your acts are ‑‑ your continued representation, we hope your client facilitate committing or [Indiscernible] of committing an actual crime.  So she's representing in an accident with a car, the fact that she knows this memo, probably not help facilitating in regard to committing the misdemeanors, right?

Again, car injury, right?

The fact that they're carrying this paint across the reservoir, totally opposite of what's the representation is, so I would obviously find that she's not helping aiding and perp rating the underlining act of the transportation of the unled base paint for the misdemeanor so therefore the court most likely would not grant her withdraw on the ground of that issue.

But in regard to the actual conflict based on her own belief and her mindset I think we have a good argument that court would allow her to draw in that case.  There's two distinct issues in the draw, the actual conflict as well as what?  You want to make the distinctions and separate them out for the reader and are you helping and aided your client commit an unlawful act.  So that's question No. 2.  So you see with PR it isn't something that jumps off the page you need to take a step back, use your checklist and see if you can come up with them.  Is there any questions on the 3 he essays we just went over?  All right let's hit that performance exam.

All right.  On the performance obviously, you have it in front of you I hope you had a chance to read it because some of the things I will say probably won't make sense there.

All right.  So the first thing you're obviously going to do when they say mark get set go is read the instruction what is I want you to get out of it because you'll see it next week too there's consistency with the instructions so you want to say, can I learn to save time.  Instruction No. 1 you have... (Reading).

And then it continues.

Guess what?  On your bar exam No. 1 is going to be same.

No. 2:  (Reading).

Most likely will say the same thing.

No. 3:  (Readings).

You can see that's never going to change.

No. 4:  (Reading).

It's going to be consistent.  So the key thing is to shortcut my reading.

No. 5:  (Reading).

It's goings to say the same thing.

No. 6:  (Reading).

Going to say the same thing.

And No. 7, you always want to read the last one.

(Reading).

But you notice here it says grading of the two tasks will be weighed as follows.  Task A 50% and task B 50% so they separated it out so their equal but on some it will be task A is 70% and task B is 30%.  So aye seen where they're really loaded heavily for the first issue but they're only 30%, they're setting you up that's worth the 70% you ran out of time.

So there's no way can recover from that, so I've got 0% of an A, woo‑hoo and Z of a 70% that's going to kill me so when they make the allocation how it weighted you break it apart, very very important.  The more of these you start to go through you can see the consistency with tin instructions and say what do I need to look at?  Two quickly for the ‑‑ where the jurisdiction is, in he are guard to where it's taking place, and then obviously the last one in regards to any allocation as the point value.  Okay.

Now the next thing after the read the instructions you read in the file the memorandum or the letter to the associate.

You need to spend some time here.

Remember I told you that.

This is basically your call of the question.

And you need to understand what it's asking, oh we're in big trouble because you won't answer.  So let's look at it.

Greg Adair... (Reading).

Loosely operated.  I like that word.

Adair has sued...  ‑‑ so they just told you the theory.  So you're thinking, duty, breach, causation, damages, that's where you're going to determine based on the library what they put at issue, so whatever rule they give you, let's say they keep hitting you over duty and proximate cause and then you know they're narrowed it down to the issues and that's what we're going to address, because there that's no law for support the other elements so they will tell you what's at issue in the negligence area.

Discovery has been completed... (Reading).

They just gave you the issues.  Express or implied assumption of the risk.

Okay.

These are my questions:  No. A. (Reading).

So, they told me there's a release of liability.

Prepare ‑‑ please write... (Reading).

So issue A is what?

The express assumption of the risk and you're looking at that release and liability.  So most likely is the release what?  Enforceable so I have to look at it and determine what the law is saying and I'm already thinking with releases it can conspicuous, all right.  Because it put you on notice stuff like that that you know from your own experience based ordinary law.

No. B states... (Reading).

So there's two issues isn't there?  Please write a... (Reading).  So B is breaken into what, risk and rock climbing and Adair had a duty against it.

Further it states Jed Williams our expert has given a deposition... (Reading).

So really, No. B kind of breaks apart into 3 sections doesn't it in the inherent activity of rock climbing the duty of what an expert can testify.  So that's why it's important to read this memorandum, obviously, break it apart, and determine what?

What they're really asking because if you don't address those, we've missed it and it's worth 50%.

All right.

So, we have a good understanding in regards to the what?

Memorandum, and then you're ready to proceed through the actual file.  Now when you go through that, remember you're allowed to bring in things paper clips and tabs and stuff like that if you want to mark up your documents and stuff that's fair game.  You'll see next in your file is the deposition of William Oldfield.

So hopefully you read it got a lot of information.  What should you have pulled out here?

Well, his deposition basically can point out that he didn't organize the sessions, he was responsible for the equipment and setting things up, right?

He didn't say who could or could not climb.  Some people would help each other and so some people would help each other whether you're advanced climber or not.  He said Adair showed up with his friends and was eager to learn and he did set up the ropes and of course Adair did fall.

He can't say if he set the ropes but he says most likely he did it correctly by habit.  He began asking signers to sign a release, remember the climber was a lawyer, defendant didn't make everybody sign the release but asked them to do so.

The purpose of the intent was to be from getting into litigation.  He came if form to newcomer but he didn't prevent them from climbing if they didn't sign.  But he signed it but you learn from Adair he didn't read it.  So those are the facts you should have pulled out from Adair's deposition.

Right?

He also stated that there's an inherent risk in rock climbing he sets the ropes up, he can't say in regard to remember that date if he did it properly or not.  Again it's set by habit.

He doesn't know how the rope became unclipped.  Right?

And obviously there was other climbers previously so how come they didn't fall?  So again these are the facts that you extrapolate in regard to determine as to their inherent risk, the express assumption in regards to the release.

So, everybody with me as to what you should have pulled out in regard to William Oldfield so you can see I kind of made it less than a page and how many pages were these, 4?

All right.  The next you have the deposition of Greg Adair.

Again what should we have pulled out of here?  He should wouldn't have climbed if he had known the ropes weren't set properly.  He didn't bargain to put his life on the climb to climbing without an anchor.  He signed the release, he was to protect the defendant.  He didn't read it.  It made no difference he said he didn't climb he couldn't climb if he didn't sign it.  He was going on a weakened outing, he doesn't remember the accident, after the accident, people told him the rope was not anchored.  It should have been clipped ‑‑ (No sound).

Was a defendant's because he was the one who actually supervised the plaintiff was not a beginner who was going out of town to climb he wanted more experience these are good facts you bring up in regard to Adair and what occurred in that case.

And that would be from his deposition.

The release of liability.

Now, in the release of liability, what am I going to pull out from here ‑‑ 

Understanding climbing’s inherent risk that's a good fact righter?  They're release says you basically understand that climbing is an inherent dangerous risk you're waiving all liability and claims to include right, Oldfield.

His negligence or any others including the injury from the ropes your release of all risk you accept the responsibility for all risk in exchange for climbing benefits.  So these are good facts to pull out in regard to the lease and what you had notice of and what you're waiving in regard to this release.  So that are all goods facts and if you notice too and you can put a notation or write it differently in your outline, when you went through this release look at the bold so even if cause by the negligence of Bill Oldfield that's a good fact and bolded, all risk and cause of injury or death, that's bolded and huge in all cap, I accept and... (Reading).  Bolded.  So you have a notice of what you're agreeing and waiving here.  So those are good things to bring up when you have the express release here in regards to liability.  A, that's what you should have pulled out and put in your outline for the release, okay.

The last one we have the deposition of Jed Williams.  This one I think a lot of students had a harder time with, but he's an expert isn't he?  So what can he testify to?

The climbers trust ropes properly, that's human nature, possible rope [Indiscernible] plaintiff unclipped or others unclipped it before he climbed.  Other climbers used the rope they seemed to be okay before Adair.

They didn't have to check the ropes before even person climb everyone in instructional settings they don't do.

Unclipped ropes is an inherent of rock climbing.  It is a survival sport.  20 years professional guide himself.

Further in regard to unclipped ropes they're inherent risk so these are all good facts to support what he knows and whether or not he can testify to this, so what's responsible under the circumstances and you will see this goes to whether or not Oldfield had what?  A duty.  And that's what you should have pulled out from Jed Williams’ deposition.  So those are all of your facts that are really relevant and important for us to determine regards to the two issues express assumption of the risk as well as the implied.

Everybody with me so far?

All right.  Now let's go through your actual authority.  What I want to point out with your authority, you should have a good understanding of what?

Obviously, look at the issue and see if it's the same as ours.  Obviously you're going to see facts, you're going to see a rule of law, but see some analysis as to how they came up with their reasoning and allot of times when I tell people the answers there, it's in the situation, so, read their reasoning a lot of times gee I can take it and argue it in my exam so a lot of times it's there for you, pull it out you don't have to recreate anything.

That's what lawyers do any way.  Stop plagiarizing I'm just changing it to my facts.  It's a good reason as to how it should be supported and pulling it out.  The other thing I see what authority you never conclude, should the court follow it or not?  You want to make it clear what way do you want the court should go with it.  So if you think it should be followed guess what you should say it.

Go through it.

Show me support?  And based upon the support you're bringing up the court should bring it up and tie it in.  You want the reader know there is something they should apply or not.

Let's go through the first base, the Buchan case.  You see in the issue it involves express assumption of the risk, see that's the same as one of our issues, its dead set same issue before me.  You see they give you the facts regard to his racing and what he's gone in regards to what racers have and they're problems and stuff like that and bike riders and how they lose control.  No problem.

Second page a lot of facts and then you see the region's base, it says the Columbian... (Reading).

Only if, it does not involve the public interest.  There's part of your rule.

So in essence they're not going to set you release something that's a matter of public interest.  So only if it does not involve a matter of public interest.

The court said those factors that bear on the public interest focus on whether the party seeking exploitation... (Reading).

That's No. 1... (Reading).

Wow, so this rule I'm going to break into two prongs in great importance and necessity and decisive advantage of bargaining strength.  And then it goes onto say that implying the public interest test, right?  The court of appeals have enforced... (Reading).

Wow what's that telling you?

Skydiving is not a release of public interest.  What about rock climbing?  It kind of seems to be on the same page as race car drivers, white water rafting so again they're giving it to you and you can make the argument.

It further states here that advantage of bargaining strength against any athlete seeking to participate... (Reading).

So what are they telling you here?  They conclude that they find that bicycle racing is not a matter of public interest; so it's not a matter of public interest, you can waive it.

And then it goes onto tell you that measured against the public interest in situations or releases of liability have been rejected, such as hospitalization, escrow transactions, banking, and the operation of common carriers, hm.

Those are all good facts to bring in here so the courts basically saying, what is the public interest?  What would affect multiplies plus the individual doing the sport because it's sport related really, use the argument and they say there's no public interest in obtaining... (Reading) in so I'm going to make this anal gist to rock climbing and they're going to find the court is going to say there's no public interest.  So if you continue on, in this case I have two areas I'm pulling from, product page No. 2, which gave me the regents case, which told me we're going to look to public interest and it had 2 prongs, remember great importance and practical necessity of the public and the device of advantage of bargaining strength and then I pointed out some roar errors where you can bring up some to argue.  And then it gives me another portion of the rule to be effective, a release of liability may not achieve perfection but suffice it clearly expressed... (Reading).

There's another rule.

So, my expressed statement in that release of liability pursuant to this case gets me off the hook.

Right?

So that's two rules, you should be pulling out.  One is on the bottom page No. 2 and then the one that pulls out on page No. 4.

So regard to the express assumption of the risk a release of liability... (Reading).

And you're going to pull out in regards to the services of greater importance of practical necessity as well as the divisive advantage of bargaining strength that goes dead set... (Reading).

Also, in regard to your decisive advantage of bargaining strength, right which is element that we're going to break apart.  So I'm going to bring up 3 issues in regard to Buchan.

Public interest, advantage of bargaining strength, as well as that release in the importance of how it would be enforced which was on page No. 4.

The effectively, the release of liability.  Does everybody see that?  So there's a lot here in this case.  And you know the more ‑‑ you know I don't get that many, I only have 4 cases, you also have to understand, guess what, cases can have more than one rule and you have to identify that if that's an issue, so are those the rules that you guys did pull out of this case and hopefully so.

Stanton case there's two rules that I'm going to point out so page No. 1 gives you the statement of facts on page No. 2 it basically tell you that generally is participate is implied assumption of the risk there's gee another one of our issues and the defendant owes no duty of care to protect the plaintiff against risk inherent in the sport.

New says the question whether the defendant owes the duty to the plaintiff is a legal question it depends on the nature of the sports in question in the party's general relationship.  Wow we have two rules here, the applied assumption of the risk and what?

Whether it was a legal question it depends on the nature of the sport in question the party’s general relationship if you owe a duty.

Right?

Which again, Adair is basically saying you owed a duty, Oldfield is saying no, I didn't.

Right and this is with the ice skating and they stated in inherent you say inherent with the sport, the girl was kind of doing her twirls and the other one was extending her leg will learning how to master jump, it was an inherent risk with ice skating further on page No. 7, it does hit you again with the expert that it's been established that experts may not give opinions... (Reading).

So in essence, Jed here, Williams can he basically give his opinion of what caused the accident?  And it says they may not give the opinions on the matters so the answer is no.

And in regard to short question of facts, I don't.

A lot of times if you read an answer you'll see that there's a statement of the facts of the case like the one we're going over now but how do the facts relate, how do they tie in, what I'm using the authority for, this is what the court found pursuant to the express assumption the court found and give my black letter law and show it how it with my law.

Or if its dead set on and I want to drum up my actual argument a lot of people just list the facts.  That's nice you wasted your time, what do they mean?  They have no application you didn't use them.  So a lot of people do that, I don't know why, because you just regurgitating the facts, but how does it apply?  What does the court want to do with them?  You want the rule of law and show me how it applies so the thing in analysis you can bring in the facts of the case and ours is the same so you want to actual follow here here's the issue, the rule of law, in my analysis I can bring up the facts of the case, that's my in library and how it's similar to ours but I bring it into my analysis so you see a lot of people there's a statement of fact here's the issue, and then they give the rule and then they do the analysis, but the facts are sitting there doing nothing.

You've wasted your time so I don't do it that way and I do some know people teach it that way because all you do is regurgitate the facts, how's the relevancy, how is it important in you don't show it to me, so I do it in the analysis and bring it in and show why.  That's a great question, but you see a lot of people do that.  As well as you know as well as I know?  Time is against us.

Right?  So to get through these, wow, it's a lot.  Because remember we're spending at least 90 minutes to outline this puppy.  So anywhere from that to two hours and then you have to do the rest in regard to your writing but few you don't figure it out.

You better or else you won't do any good.  So does everybody in the Stanton case that we have rules we're pulling from this authority?

Right?  Regards to what are we pulling out?

Experts may not give opinions on the matter with the province of the court.  And what else can I pull out here?

Well, remember on page No. 6, the legal question that ends on the nature of the sport and the party’s general relationship so I like to pull that in too.  If you didn't see it but to me it shows is there inherent risk in the activity?

Right?  Because it tells me he's not owed a duty of care, him being Oldfield.  So does everybody see what he pulled out of Stanton?

The Leon case, I like that case.

Again you're going to see the first page is dealing with facts and how he signed that release.

The second piece gives you rule of law which is on page No. 10.  And it says, a release of liability... (Reading).

I say we have to start with release here.  Because remember we pointed out a bold.  It's not embedded in another document, it's just a single form.  So that's a good thing to pull out from the Leon case, the first issue, the express ‑‑ in regard to the express assumption of the risk based upon the actual release.

Right?

And that's what I pulled out of Leon, is everybody with me inform.

So that's good language, right?  And information you can pull out some of the argument how they had this hidden, right?  In the left hand column contains 90 lines of the text and say, ours is bold you could use the facts to contrast if you want to show there's a difference and why our release is going to enforceable, but the Leon case because obviously that one said the court said it's not.  But I'm going to say it is, and show the distinctions between the two.

Okay, everybody with me?

All right.

The Handleman case.  It... (Reading).

The rules on the bottom.  What does it say?

The doctrine of implied assumption of the risk even the... (Reading).

So that's a good rule to pull out.

Further on page 14, another rule I pulled out here, on the basis of the professional credentials... (Reading).

The expert was clearly qualified to express the opinion on the cause of the accident... (Reading).

So what are we seeing is the actual difference here?  So he can give his testimony to what?

The cause in the matter.

Right?  Only.

That's what Handleman is basically stating.  So what can the expert testify to?

Cause.

Right.  So he can give his opinion.  So that's a little bit differently than what we pulled out earlier, does everybody agree?  So that's my one pulling out there.  So there's two rules, again you're pulling out here the applied assumption and the expert in regard to what can you testify in regard to his opinion, which would be to the cause.

He didn't actual testify pursuant to the other authority that Oldfield had a duty can't do that, but he can give his opinion on what caused the fall.  Pursuant to Handleman and that would be relevant and permissible based upon the what?

The black letter law that we just pulled out.  Does everybody understand that?  And everybody pulled that out.

All right.  So now after you read the file.

You read the library, hopefully you would be pulling out information you want to go back to your outline and say, okay, do I have set it up where I can properly write this, so the first page on your outline which I always write it horizontally, because I write big and I need lots of space, I have the express assumption of the risk on the far left and side.  Now what I'm pulling out is there is letter of the association to the association, the rock climber how Adair signed the release, I pull out that those.

The [Indiscernible] in regard to how he doesn't organize the sessions but he does provide the equipment and he asked them to sign the release, so there's no liability coming down in the future.  So that's why I'm pulling out my factual column.  Also in regards to his intent what he's trying to prevent how he didn't make them sign it.  What he went over.

And then I'm going to bring up the Buchan case, the release of liability is effective if it doesn't matter a public interest, that's where it broke apart into the great importance and practical necessary toy to the public as well the decisive advantage of the bargaining strength so there's a two prong test, and right off the bat what do I see that cycling is not a great importance because escrow's hospitals and the bargaining strength he didn't make you sign if you didn't sign you still got to climb so those are two facts that come right off my head by reading the file of what I know is going to help me argue the two prong test, so Buchan is for me, it helps me.  And further we state that had the folks want to sign the waiver of liability.  It was voluntary action on his part, it clearly states or expresses the intent of the release search didn't hold him liable even for his own negligence.  So those are all good facts to bring out.  You the Leon case, it's going to support the express assumption of the risk as well.  I put it under the good or bad, Leon I that found it not enforceable in that case, so it hurt them but to me it's a good case because the release is not enforceable if it's not readable.  It has an important operative language, it has to give notice compel notice and based upon our facts it's different than the Leon case they had it buried they didn't give notice it doesn't reasonable under those circumstances.

Ours is bold is so you go back and extrapolate for the release its one document one side of the paper.  It's bolded as to what you're giving up rights wise in regards to waiving or not holding Oldfield for his negligence so those are good facts in order to show what?  Pursuant to the Leon case it should be followed so we go back to the release.  So even cause by the negligence of old field or any participate, all risk and causes of injury or death I accept and take responsibility... (Reading).  This these are all good facts that are bolded you knew what you were giving up.  The release is easily readable it has important operative language of what your giving up.

The express assumption of the risk you did assume the risk by releasing it or not.

He didn't read it.  Well, based on the bold you probably can argue even there that should have caught your eye.

But the fact that you didn't read it is who?  Your responsibility you did sign it.

So those are the authorities I'm going to pull out for the express assumption of the risk.

What are they again?

Buchan case and Leon.

Okay.

The next 234 regards to the inherent risk of the actual activity you've looking at Stanton case, if it's an active sport there's an applied assumption of the risk list (Reading).

And that was the stat tong case verses superior court so you pull that out and we are good facts in regards to the rock climbing and how he set up he has no duty and what's the inherent risk of rock climbing?  I would say you could fall.

The other thing we pull out is the Handleman case, focus on the legal question of duty.

Remember, in this case, Oldfield does not have a legal duty to protect the parties at a time from an inherent risk of the actual sport so you look to what the inherent risk of rock climbing you quietly assumed the risk of what?

Roll falling off the rock, the rope breaking the attachment of the anchor aren't you assuming the risk?

And obviously I would argue, yes.  So for the second issue is which I'm going to B 1, which I call it.  Applied assumption of the risk I bring up the Stanton case as well as the Handleman.  And then the last issue in regard to the expert testimony you have Handleman case that you point out because it had two rules as well as the Stanton case, Handleman a witness experience technical matters and qualified may give his opinion as the to the cause of the matter.

Is what he just pulled out and Stanton says that experts may not give opinions that are... (Reading).

Many so it the court's decision to decide as to whether or not Oldfield had a duty?

Absolutely based on the facts, now you can give your statement of facts but he can't give his opinion but yes Oldfield had a duty, what can he give his opinion to?

The cause of the fall.  The inherent risk of rock climbing stuff like that, right?

Basically his opinion as to what occurred but not the that the fact there's actual a duty you can't testify that you're the actual proximate cause of the injury, he doesn't know anyway but he can testify to that in his opinion, he's only giving his opinion based upon what?

The cause, it could have been the rope broke it could have been this.  Remember based on his testimony he went through the climb himself so he had good testimony what did cause the actual injury itself.  But again, he also has good testimony to have other climbers climb previously without any event without the anchor not being attached so that's your authority.  So at this point you should have everything written out on your far right hand column of your facts in your file you’re good or bad or plaintiff defendant, how you set it up in your columns organize to the pursuant the underlining issue you're going to address and then you're ready to what?  Now you're ready to start writing your exam or performance answer.  But again, if you didn't get it organized we're going to have a problem you have to break it apart.  Does everybody understand what we just did and how you're going through your authority?

You understand how to use your authority so you tie it back in, pull out the law and tie it back in to the facts of your file and show me ‑‑ just like you do in an essay how does it relate and how is it supported in pursuant to the facts.  And why?  Don't tell me how it applies, pursuant to the Leon and the express release, right is valid.  Why?

And you have to tie in our facts, our situation and show me how it's supported pursuant to the facts to give me party notice, and fully aware of what risk he's waiving.

Right?

All right.  I know it sounds easier than it is, but it does take time and the only way to get better at it is you've heard me before, practice.  So the more I can get you to look at and understand, the better.

I feel take the weekend because it takes 3 hours to do a performance out, but outline it and then it cuts it to two hours, but the more expose your you get the better helping setting it up.

I feel wasn't difficult so I would say it's probably anywhere from a 5 to 7 on the scale of the difficultness that they do give you on the actual exam so this is one you should be comfortable with, I feel it is doable.  Any questions on this particular performance exam?

Next week, I would say that one's a little bit more difficult.

One I call that's ‑‑ our client prevails so I didn't like it when my client doesn't prevail.

So you need to be prepared, there any questions whether it's on the perform mansion or essay questions?  Are you getting a general idea how to attack the performance questions I know it's a lot of information that you have to go through but if you break it apart it's not that horrific but you have to take things in sections.

You don't, that's where it gets a little overwhelming.  Okay.  Do you understand in regards to the facts of the ‑‑ when you read a case in the library, do I use the facts of that case?  And you don't have to.

So I know a lot of you are taught that but all you're doing is restating the facts and think about it.

What's the relevancy?

How does it come into play?  Why does the reader see that?  If analysis you can bring up the facts in the case and show how it applied to ours.  Verses going through a process it doesn't make sense, does it?

We would don't that in our pleadings as lawyers.

Don't ever do that.

Right.  Because there's no application.

Any other questions?

Okay.  So what's going to happen now you're going to get another 3 questions I believe what I call hodgepodge because we've gone through all of the subjects so you have to figure out for yourself?  I hope you take them under timed conditions so that's something you should be working on at this point.

(No sound).

Paying attention to your time piece and getting your questions and then the performance and the same thing.  Sit down send it out Friday so you have Friday or Saturday or Sunday so you can break it apart, take the performance as time.  Performance exam as well.  So that will indicate and we can talk about it where your shortcomings are.  Why you're not getting through the file or why you're not getting through the library and what's going on.  This your bar this is the chance to get the questions answered obviously if we're seeing some weakness somewhere and the only way to find it is unfortunately by sitting down and writing a performance exam.  Okay.  If you have any questions think of later feel freeze to shoot me an e‑mail.  I would be more than happy to help you any way I can.  There's plenty of performance exams or you can go to the bar website the more exposure that's going to make a difference to you guys, before I sign off is there any questions for me?

All right.

Again if anything comes up let me know otherwise I wish you guys a good night and I'll talk to you guys next week.  Thank you good night.   
[7:30PM]
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