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>>INSTRUCTOR:  Good evening everybody and welcome to Taft's supplemental bar review program.  As you're aware these sessions are recorded so if you want to go back and listen to the lecture go, to the student section and click on whatever particular subject you want to hear, any handouts will be up on the website as well for your convenience.  These are not only recorded but a transcript available as well so if you want to read your way as well as listening you have that option as well.  Good evening and let's go ahead and get started.

All right I'm going to start with the first question, you noticed I didn't tell you what the subject matter was.  That I feel like a lot of sometimes the students have a lot of anxiety, turn over the question and have no clue whether it's torts, or crim law, but obviously you did, didn't you.  That's why I didn't put the subject matter on there, so let's start off with question No. 1.  This happens to be a remedies question.  There is a couple of tricks though with the remedies question.  As you know with remedies its straightforward going through the actual checklist but sometimes we take things for granted and assume things are going to work and they don't always work, so I do want you to obviously pick that up from this particular question, which I'll show you the trick when we go through it.

Look at the call of the question first.  Can Paula obtain... (Reading).

Discuss.

Gee, what's the subject matter?  We know we're in remedies they told you specific performance.  Now you do when remedies is triggered you do have either tort or contract that you're going to have to go through and based on the call, 99.9% of the time it's going to be contracts, right?

The only way you can see specific performance in tort could be a covenant not to compete and that's not been tested so I highly doubt you'll see that.  Let's go through the facts.

Paula, a recent art school ‑‑ so recent to me is important, so she's new.

Was trying to establish... (Reading).

So why are they telling you this?  Reliability and confidential?

Confidentiality those are important facts and you'll see where they come into play.  So far we got background as to Paula, she recently graduated art school she's trying to build up your reputation, which is important because your reputation is reliability and credibility.

Paula's first commission... (Reading).

So her commission is 15,000, excuse me.

The works of... (Reading).

So we see basically your task.  Next paragraph.

Paula eventually tracked down... (Reading).

You see that comma there, so we see this is what?

Planned and negotiation stage.  In which sally expressed... (Reading).

So this is in the preliminary stage right?

Is everybody with me?

Can you guys ‑‑ the other ‑‑ people in the class can you hear me?

Okay.

So maybe someone can ‑‑ if you know his ‑‑ so if you guys can hear me I'm great.

Okay.

So, we're on paragraph No. 3, we just pointed out how she stated during the preliminary negotiation stage how she only sells to private collectors, I always told you the and, ors, commas stop, they're telling you that for a reason, stop.

Because it's going to come into play.

Sally only agreed to sell to Paula... (Reading).

There's your offer...

So a preliminary stage we're talking, we're negotiation stage gauche gaiting and then she's saying, I'm so proud of myself I only sell to private collectors, why is that there?

Should in essence, Paula should say I'm not a private collectors, I'm trying to obtain from the museum, but she has to keep the confidentiality so that's where it comes into play.

Paula agreed as soon as she could make the selection... (Reading).

Deceit is fraud.

Saying it was only when she learned that the money... (Reading).

So, did she ever discuss this?  She kind of ‑‑ I'm so proud of myself I only sell to private collectors but did she ever ask Paula?  Is she a private collectors?  So is there fraud going on?  Plus the fact that she realized that raises an issue of mistake doesn't it?

So we're got a mistake here doesn't she, otherwise she's going to argue, she wouldn't have entered into the actual transaction.  Okay.

Sally tendered to Paula... (Reading).

Certified check, sign that's there for the reason.  In the notation line of the check sally had written... (Reading).

So that's kind of like your what?  Terms.

Lastly, Paula refused to accept the check... (Reading).

Well the contract wasn't in writing, what was that raise?  Flag in front of you, statute of frauds.

So you deceived me why you wanted to buy it.  So they put fraud back into your issue.  To see ‑‑ and then to see the point so we want to talk about the issue of fraud.

So let's go through it.

First of all we see this is a sale of paintings for one of the Monay paintings so we talk about the UCC and get in and out.  Here we're dealing with the transition of a painting so the UCC would apply.  Merchants, well, Paula wants to earn her first commission as an acquisition agent and went to art school.  Does she have special knowledge and skill?  I would say she does.  So I would find that actual she is what?

Both a merchant ‑‑ sophisticated.

Now where do I go?

Well, how about our issue of preliminary negotiation?

Right so the preliminary negotiation I would bring up how they met, tracked down sally and had negotiations and then the offer was, sally orally agreed to sell whichever the three paintings sally agreed to tell, so we do have a definite and certain terms.  No time was [Indiscernible].

Paula and sally the party.

And hence the paintings, one of the series so the terms are stated with particularity so they're definite and certain.  And they're orally communicating, so I would conclude that we do have a valid offer.  Acceptance, they gave it to you, Paula agreed, so get in and out.  Shows her assent and then what's the consideration?  Not a big issue here.

Why?

200,000 exchange for the paintings [Indiscernible].

Now, after you formed the contract what do you look like at?

Defenses to formation don't ever leave without looking and what can we argue here?  And you know based on the facts what did they tell you?  She's being flip and saying, it wasn't in writing.  Statute of frauds.  So you want to bring up for statute of frauds.  Now Stewart I see are my questioning coming through, so under the question/answer box is that where you're placing them?  As for anything else?  So are my questioning coming through?  Now I see your first question, meaning that question.

Okay.  Statute of frauds.  Why?  This is a contract nor the sale of goods over $500 or more.  We have a painting that's why they gave you the check.

Was A, you're going to argue with the check the sufficient memorandum.  It has essential terms, signed by the party to be charged it takes outside the purview of the statute, right?

Okay.

So what are we going to argue?  She gave her the check and in that memo line the notation it said... (Reading).  So you're going to argue it did contain the terms, so there's an agreement so I'm a going to use the refund check to show there was an existence of an agreement to take it outside of the purview of the statute of fraud.  Other way it's gray area.  You can [Indiscernible] full or part performance and Paula tended to $200 into sally's account so that could be argued as well.  So the memorandum argument you would find a gray area.  Everybody agree?  Does it have the essential terms is that enough?  So I would CC myself and go onto the part performance based on giving the $200,000.  So remember we're still under what?

So the proper performance could take it out, and this is how you know when the bar examiners want you to continue, is the sufficient memo slam dunk?  No.

It's clear that we find a contract.  So I know we don't have to vacillate and go between contracts.  With the statute of frauds they're toying with me.  So we continue on.  So basically partner performance would take it outside of the purview.  The statute is questionable.  Remember we're under what?

We're under defenses to formation.

She's claiming deceit so you have an issue for fraud here.  So remember, if a contract is entered into it's not going to enforced if it's based upon fraud.  So do we have a false representation of a material fact that one just lied to the detriment and go back and look at the facts?  What did sally say?

Sally told Paula, I'm proud of myself I basically sell to private collectors and Paula didn't say anything.  And Paula's trying to procure this for the museum.  Did she make a false representation, or is the omission a representation, should she or have the obligation that's why they gave the confidentiality that it's crucial.  Because she couldn't could she?  And you can also make an argument that Paula did based on sally's exception did an omission, but could not sally asked there's no representation.  So even though sally prides herself could she if that's so important to her made it quite clear to Paula I'm only going to sell to a private collectors are you a private collectors or are you acquiring this for somebody else or you planning on selling it.

She can ask those questions right?  So I'm going to argue there's no false representation.

The fact that she sells only to private collectors that could be material to her so I wouldn't argue with that.

So I think the elements they kind of gave you.  So the big one here was there a false representation?

And hit that hard because we're really saying because you failed ‑‑ when I made that statement say anything that was your omission making in a statement that should have been stated.  Everybody with me?

The other issue I brought up and I didn't see it on the mini exams was the [Indiscernible] evidence rule, you're going to see controversy and some people felt yes and some felt no.

The pro evidence rule only applies when you have a contract that's been fully integrated we don't have a written contract so if you bring it up I'm going to go back through the exception of fraud as discussed supra because I also want to go through the issue unilateral mistake, if you didn't address the pro evidence rule, as long as you address the issues of fraud, and then of course the unilateral mistake.  So the unilateral mistake is one that most people miss.  So you'll see distinguishing arguments verses review courses saying you should bring up and you don't have to bring it up.

So in regards to Jeff's ‑‑ I guess your questions aren't coming through, I do see Stewarts.

All right.

And we'll go back if I missed anything once we get this question done when we get back in and logged in.  Unilateral mistake it exists when a party is under misconception.  And she thought she was selling to Paula who was a private collector, it was never fully disclosed to sally.

So paced upon my statement so you should have been aware of the actual mistake, again, you never asked.

Right?  So you do have an argument to play with in regards to your unilateral mistake you could argue this either way, I don't feel it actually ‑‑ it's a gray area so you find unilateral mistake works or doesn't and I feel that sally should have been more sophisticated and made it clear.

And those would be your defenses to formation.

And then go right through yolk checklist and the next thing I see is conditions.  Sally has to pay the $200,000 before ‑‑ sally has to receive the $200,000 before Paula receives and pick it is paintings.  Of course when she got there and refused to sell it to her you're going to argue [Indiscernible].

And then your breach and then go through specific performance.  When you look add the issue earlier, did you see the trick for specific performance?  And that's where they got hurt?  Specific performance you're going to go through your elements.

Okay.

And what are the actual elements?

Well, I'm going start off with first of all do we have a valid contract?  [Indiscernible].

Inadequacy, legal remedy, do we have inadequate legal remedy?  So what a lot of students argued was you know what?  [Indiscernible] the $15,000, that's what she's going to lose?  But what's the big trick here?  She's going to lose her commission, granted but she's going to lose what?

What she say in the last paragraph?

My budding career as an art acquisition is over.

Money is not going to make that whole.  She paid all of this money to college to do this and it's over.

Hm.

Got a problem.  You're going to make that argument here.  So the $15,000 could be paid in damages but that's going to to make her whole because if they don't force the painting to be sold her reputation is done.  So her reputation you're going to argue is what?

Unique.  Now a lot of people argue that Monay painting is unique but what's the problem?  I agree with you the painting is one of a kind but that's not what she's losing here we can pay her the $15,000, because she's not keeping the penny, it's her reputation.

Right?

So this was the real trick in this question was specific performance and the first time the bar review tested this way with this with your inadequate remedy it was very clever, chattels unique, we see that one.  So they're trying to trick you because people went on the bandwagon and saying the painting was unique, the Paula is $15,000 she's not going to get.

So absolutely it would be her reputation.

So that would be unique and you obviously make an argument for that and so therefore, argue whether or not you would grant specific performance which I believe I conclude yes.

So as you can see this is a full‑blown remedies question.  But you know with remedies again it always deals with torts, contracts, and/or property so they can take those other categories with the remedies question and hopefully you can see by this it was specific by your call they gave you specific performance, but look at how many issues we had to go through with your statute of frauds, your fraud, your mistake and then the specific performance itself so it is a good question.

That's question No. 1, does anybody have any questions on question No. 1?  Hopefully Jeff you got logged back in to see if you have any questions.

Hm.  All I see is Stewart, I saw Jeff earlier, but if any questions come up let me know.

I hate to leave them unanswered.

Let's look at question No. 2.  It's civil procedure.

With civil procedure I need you to understand it's always analytical.  And when you read this and see the issues there's not many here is there?  So it's really going to come up to your argument you've got to extrapolate from the facts and argue and it's hard because why?

They don't give you that much.  And so the pressure under the exam don't like it.  But you've got to.

Okay, so let's go ahead and go through this question, but one thing you're going to see with civil procedure they have to give you the motions, because they have to tell you what they're going to make the motion for.

Look at No. 1.

(Reading).

So motion to compel, right?  So you're going before the court and forcing somebody to do something right?

Answer, so I have to see if this is a deposition or maybe in regards to his complaint or what's going on here.

No. 2 (Reading).

Whatever you see that, I'm already thinking relation back doctrine that's a common way of how they test the that.

Generally with a statute of limit takes it's one of their favorites.

All right.

And then No. 3:  (Reading).

Now with summary judgment I want you to be aware.  A summary judgment is basically a tool to take you somewhere else.

So you show there's no genuine issue fact that they could take you to another civil procedure pro issue and I've seen where they've taken to an underline issue of torts, as well with a gym with the defective equipment to give you res ipsa, so you have to pay attention to the summary judgment motion, and if you just go through summary judgment motion and that's it.  No, there's always a sub issue.  Usually it's another ‑‑ (No sound).

Take you to tort or contract issue.

Okay.

So always remember that.

Summary judgment motions basically a tool to take you somewhere else.

Pay attention.

And look to what are we really continuing here?  Let's go through the facts.

Doctor performed surgery... (Reading).

So they told you told you [Indiscernible].

All we know at this point is that she's filed on time, she's in federal court or he, and that within the statute of limitations which go to the actual saw is one of the calls, right?

All right.

Second paragraph.

During a deposition, Perry's attorney... (Reading).

So this is a during a deposition.

We've got Perry's attorney who is the plaintiff asking doctor about other surgeries, right?

Doctor's attorney objected to the questions on the ground... (Reading).

Now, remember if I'm asking, did you have previous surgeries at the same thing resulted well that's going to show you duty you should have known so that does relate to what?

That does relate to the neglect cause of action.  Now Jeff make sure you're under the question and answer, not under the chat box, that's the one I can't see, it's the Q and A, I can't monitor both so I'm under the question and answer.  So not the chat you have to go to the question/answer box it's ‑‑ mine says Q and A, under the question mark.  So you might be under the wrong section.

All right.

Now, we see that's relevant to negligence right?

And it says after the attorneys properly met... (Reading).

Okay so you see really the first two paragraphs lend itself to call No. 1, and generally on an exam like this on the bar I will mark that up so I know where to go and pull it out in regard to what I'm going to use these facts right on my outline to argue the issue, perfect Jeff, good.

Okay.

Third paragraph.

Shortly after the statute of limitations... (Reading).

So obviously you're going to argue in regard to the amendments so you can leave a corner as an amendment of rights.  So that triggers the relation back doctrine, what do we know about that?

You are permitted to what?

Amend where the claim rise at the same [Indiscernible].  Same transaction of occurrence with the new defendant or the actual defendant should have known or been aware but for some reason they should have been sued right?  So they have to have some type of knowledge, some awareness based on the facts.  Which again since there's sued previous patients obvious based on the same [Indiscernible] that's being used should be aware.

All right.  Further.

It says alleging... (Reading).

Relation back doctrine, right?

The discover rule does, the only problem is they're not apart the action so if you don't sue me does that stop the statute running against a nonparty?

Right?

Now, in regards to the last paragraph, Perry also learned that the doctor... (Reading).

They just gave it to you, what's the issue?

Claimed preclusion issue preclusion.

Res judicata estoppel.

Regards to Perry, he knew maybe when he filed his lawsuit against who?  The doctor, are so are you saying he figures the doctor how it inserted it.  In regard to product defect you can make that argument.  So let's go through your motions.  First one.  Somehow should the... (Reading).

This is where you kind of have to beef up with your facts right?  So know under discovery you can get all discoverable information which is nonprivilege... (Reading).

Right?  So Perry suing the doctor for negligence right?  He's asking questions in regards to whether you perform the other spine surgeries using the same rod.  And whether the surgeries resulted in complications obviously like his.

So the information requested the issue is does it have anything to do with the negligence of the doctor?  It's relevant, why?

Well, again, if you knew about this as a doctor, prior past surgeries, similar surgeries right?

And there's past complications, wouldn't that be relevant to whether you lead to that duty and breached that duty you couldn't have kept doing these kind of surgeries.  So this question can lead to discovery of admissible evidence what causes the injuries.  So what was the doctor misfeasance or the rod?  It can establish whether or not there's a duty and who o whether or not she did breach that duty.  Of course the doctor is going to come back, I awe or argued one side right?

Now you have to look to the doctor's argument so usually with civil procedure I call it ping‑pong you have one side argument, then you have to go to the other.

Right?  So what can you argue for the doctor?  Well the doctor.

Hm.  Remember the rule says non‑privileged information so would this be privileged information?  You're suing for negligence.  So if I answered generically would that violate the patient/doctor confidentiality?

Does that make sense?

So that's something that you would argue here that's again why again your rule all what?  Non‑privileged information is discoverable as long as it's calculated to lead to admissible evidence.  Vacillate between the two and make your arguments.

Next.  I have No. 2:  (Reading).

Now, generally, I talk about the amendment and point out can he amend by a matter of rights or leave of court?

Sings we're at discovery phase, I would most likely say has to get permission by the court which would allow before.  And then you want to bring up the federal rules of civil procedure 15, under the relation back doctrine and long as it array as the same T and O it will relate to the original filing date of the lawsuit.

So Pete sued the doctor, right?  Now he wants to add bole ton, they're going to argue basically sorry the statute of limitations ran so therefore you're unable to join us, baa based on the negligence based on placing their rod in his back he didn't learn about the other lawsuits until after the fact, he didn't read it in the newspaper but he sued the doctor so he wants the amendment to go back to arose.  And it did out of the same occurrence, the spinal surgery, so based on the [Indiscernible] back doctrine it goes to the filing date against the doctor and the court will allow it permissible.

Yeah, I feel the back doctrine is a doctrine based upon fairness.  Because again people don't share information with you.

And sometimes you find out a little late, right?  Unless you should have known then the court out of fairness and then the court tends to do that because they want plaintiffs to be able to bring their suits, right?

All right.  Everybody with me on the first Q?

Ask ever so they would argue privilege ‑‑ oh that's why you're saying that's why you didn't know the about lawsuit?  Is that what you mean so I wouldn't know about bole ton, another lawyer including the doctors would bring it up.

Are you talking about the attorney/client privilege in regard to the call No. 1, I'm lost.  Attorney/client privilege to assert it, you can, and then obviously you can make a motion to the court, motion to compel the judge would hear what question you're answering and then decide from there, right?

Which happens more than people think.

All right.  Let's look at call No. 3.

(Reading).

You're always going to start with is the summary judgment.  And you have to look why he s she bringing this?  The doctor is lost a lawsuit in the past with other patients.

So this has a tendency and reason to prove what?

You're liable, negligence.  So he he's trying to argue you did it to the other patients, similar surgery, same surgery, right?

Bolton rod that you're using so there's no [Indiscernible] facts so only thing left to decide is damages you have to go now to the underlining issues is there no [Indiscernible].  Well, res judicata, can Perry use easy judicata, you need a final judgment on the merits of the same parties and [Indiscernible] and we have previous lawsuits, since the facts don't say it's being appealed.  I would say it's a valid final judgment.  I'm going to say they're heard properly before the court.  So it it's on the merits, what's the problem here?

It's not between the same parties or [Indiscernible] Perry was not a party or a privy with the other plaintiffs that the doctor did surgery.  Now go to collateral estoppel what do you need?

You need issues that are actual litigated, necessarily determined, right?

Under same parties or purviews under mutually and then you argue the fair opportunity, and then is it offensive or defensive views?  So Perry is going to argue the issues with the doctor was neglect inserting the rod into his spine and that issue is litigating the first lawsuit wasn't it?

But again, was it?  In regard to Perry?  Again each patient you can argue here is different it's not actually [Indiscernible] as to what I did for Perry's operation, maybe to the other plaintiff, but it's not automatic is it?

Remember they said back conditions that are alike but nothing that says identical.  Are they litigated?  Patients did bring a cause of action based on negligence.  And the plaintiff prevailed they showed the doctor owed a duty that the doctor breached that duty and he was the actual proximate cause of the damages.  Was it litigated as to liability to Perry?  So did the doctor owe duty to Perry?  Did he breach the duty to Perry?  No it wasn't because they're similar.  It's not the exact same thing.

So it's not automatic is it?

Was there a full and fair opportunity to litigate?  Well did the doctor get their day in court?  Their sued by their patients the doctor would have brought up everything possible to get out of liability, right?

But again, Perry was not a party or privy in regards to the relationship between the doctor and Perry that wasn't litigated was it?

In the previous case.  So the doctor has not had her full and fair opportunity to litigate, so collateral estoppel would be denied.  So how is Perry using this doctrine?  Offensively or defensively?

Remember offensive you're using to assert, like parker lane hosiery and it won't applied ‑‑ remember in mutually it means the same parties or privies, the full and fair opportunity doctrine as long as both sides had the opportunity to [Indiscernible] the issue before them.  But since there's no full opportunity, because again go back and look at the actual facts and this is where I get again I tell you guys the [Indiscernible] is very important, why?

Well, learned about ‑‑ had lost a lawsuit brought by other patients like a back problems like his, not identical, like, that's pretty vague to me.

Make sense?

So you want to make sure you understand and use those facts.

So yeah it wouldn't be a fair and full opportunity because again it could be something different, right.

Subtle.

Different.

All right.

But you can see with that question, look at the issues.

Not many.

Right?  So this where you really need to argue the facts and civil procedure you have to look to both side.  So like there's a rule of thumb like with a personal jurisdiction you better have 4 paragraphs right?  Because again you have to look to both sides and counter each other's argument so that's very important right?

It can't be a one or two page exam.  You got hurt because you don't have enough there.  So that's why I think most people don't like it, they don't like it under pressure I want to be able to just do something easy like torts get in and get out because the facts are there for you.  This is different.  But the one thing you can see with civil procedure they can't hide the issues can they?

That's what people understand they have to give you the motions.  So you're always going to know when it is civil procedure question and know when it's analytical.

Any questions on question No. 2?

You asked.  Asked.

Lest go to question No. 3.  This is a PR question.  I can't stress it enough with professional responsibilities go in there looking for issues, it's the only subject matter is what I consider you have to hornbook, they're not going to make the issues clear.

They're going ‑‑ they're going to say you know, melody met Jeff and they entered into an agreement to represent him in a tort questions.  Any ethical violations?

What?  Should she accepted the employment?  The agreement is it a fee agreement?  Is it in writing?  These are all inferences I'm going have to make based on those facts aren't?  Wow, not nice but that's how you have to handle PR.  So it's very important that you run out through the checklist and dissect your facts because I guarantee you're going to miss one or two issues if you don't break it apart and they're subtle about getting things through.  Ethically challenged very clever.  Regards to PR, 6 + issues.  Cross over 4 + so you know that going in and what do they usually test.  Potential conflicts, actual conflicts.  Attorney/client privilege.  So these are ones I should be knowledgeable on.

What if any ethical... (Reading).

Please pay attention to that.

When they gave that to you in the call guess what?

You need to make those distinctions.

And a lot of students don't.  And I usually separate it out by separate paragraph.  It's not difficult but you have to do it because that's what the call ask.  Under PR you go through PR.

Let's go through the facts.

Carol, a woman... (Reading).

So we see in regards to what's going on.

Believing that landlords... (Reading).

So we see the relationship between Carol and Abel.

Barbara notified Abel... (Reading) was that proper will?  Absolutely.  So when you get a client you have to let the other side know.

Abel invited Ford ‑‑ we're going back to Abel, plaintiff.

He invited Ford the former manager for rental properties... (Reading).

So this fair?  Is this an appearance with impropriety?  Why didn't you invite Barbara to lunch too then?  It looks kind of shitty.

Abel questioned... (Reading).

That just triggered what attorney/client privileges.  You're crossing the lines and asking about confidence and secrets as well as attorney/client privilege.

Ford had with Barbara... (Reading).

So again you've got to break it apart based on the subtleties.

About her source of income.  Now a stop there.  Falsely.

Are you falsely advocating for your client?  If your client gives purge testimony what must you do and there's a difference between California and ABA, absolutely.  So based on her false testimony under the ABA a lawyer knows her client is giving false testimony what must they do?  Disclose, and withdraw from the case.

True, if he already quit, [Indiscernible] it says that she contacted him, took him out to lunch and asking about the rental practices so you might say that's fair game.  But about certain conversations, now we've got a problem.

Right?

Did you go the wrong way?

Meaning, that looks like the appearance of impropriety.

Okay, you can me?

Abel who attended a deposition... (Reading).

Now why are they telling you that?  If I have an obligation to disclose, do I have to dig in to determine if she's lying or not?  Suspected that she wasn't being truthful.  Doesn't know this with an absolute certainty, does she have an opportunity to investigate whether his client is truthful or not.  I'm going to argue he doesn't.  Either your client did lie or you don't know.  And go from there.

All right.  It says further ‑‑ after the deposition ended and Carol had... (Reading).

Settlements what do we know about settlements?

Well settlements who whose decision?

The client’s decision, right?

And then of course any written settlement must be disclosed automatically to the client, so settlements you don't have to disclose but all settlements are by your client.

(Reading).

Obviously, did Abel commit ethical violations?  Yes, again, it's the client's decision not the attorneys in regards to settle the matter.  So he overstepped his bounds.  So let's break this apart you notice you're going to take it in chronological order with professional responsibilities, unfortunately they don't give you calls 1, 2, 3.  You've got to go figure out based on the facts as to what's going on between the parties.  So looking at the facts I see paragraph No. 1, fits the stage.  Paragraph 2 [Indiscernible].  Paragraph No. 3 who represent it is landlords, paragraph No. 4 starts off with the lunch.  Now, again, you have a duty of care, you a duty of loyalty you have a duty to act zealous for your clients.  When Abel invited Ford, who was what?  Landlord's former attorney for the properties.  Invites this guy to lunch and starts asking him questions.  So is he acting unfair?  Is he being ethical?  If you go back and look at the facts?  It's good.

It says here.

Question [Indiscernible] about Rental Inc.'s remember I told you always stop.  Well you know, what, maybe asking about the rental practice would be fine you're zealously a advocating for Carol do you normally reject if you have kid, I have to represent my client to the best of my ability.  But then when you started asking specific questions about conversations now we're got a problem.

Because you do have the confidence, right?  You're asking them to breach a confidentiality, maybe, maybe not.  Because they don't tell you the facts.  But you have to bring it up.  So when you're asking specific questions about certain conversations that you had with Barbara who is the representing attorney about rental practices, whoa, now you're asking him to breach the duty of confidentiality aren't you?  So you've kind of crossed the line.

So do you see how this is arguable?  One in regards to which I think you brought up Jeffrey in regards to questions about rental practices which you felt was fine, and I agree I think you can argue it and I would be fine.  But the conversations he had with Barbara, now I have a problem.  You have to make that distinction.  Also I invited you to lunch wouldn't that bring up a duty of confidence.  I have to prepare and discover all of that information that's going to help me prevail my client's case so I have a duty to exercise ordinary skill and prudence and zealously act for my client, Carol who I'm representing and ask questions in regards to the rental practices so I know where the problem is.  Because we're suing under the premise of discrimination.

Does that make sense?

Then in regards to able did he go too far?

Again, you're asking about conversations that you had with Barbara, who is currently representing Landlord’s Inc.

So you're can argue based on those facts you're asking him to breach the attorney/client privilege the duty of confidentiality.  And then I would also thing up attorney/client privilege, Barbara you know represents landlord and the anti-discrimination suit.  While performing your services, you contact add former employee and specifically asked about those conversations you're acting unethically when you asked about those conversations.

So based upon the attorney/client privilege in trying to get the other party who didn't know the attorney/client privilege who is a layperson you're violating the honesty or integrity due to the court and therefore what you breached the attorney/client privilege I would also bring up secrets and confidence or just confidences.

What's between attorney and client is confidence.  She's trying to prepare the defense in regards to the anti-discrimination.  So inviting Ford out to lunch and asking about these conversations knowing this information between the attorney and client is confidentiality are violating your ethical violation so therefore you breached the duty of confidentiality.

Okay.  So these all I see in regards to the first few paragraphs in regard to the lunch.

Does anybody see anything else that you could actually argue and you see again we broke apart the rental practice as well as the conversations for had with Barbara regarding the rental practices?

The next area I would focus on based on the order of how it's going on.  During the deposition Barbara ‑‑ Carol testified falsely about some source of income.

Now we're going to go through the deposition.

No. 1 impropriety.  So under the ABA code in California a lawyer cannot commit fraud or act dishonest while representing a client.

Now, under the ABA if the client does what?  Reveal false information, can the attorney report it?

And to prevent a fraud they can.

What is it in California?

So the only time that we can reveal confidences substantial bodily injury and we don't have to rat out a client absolutely not.

Or even rat out on what?  Another attorney you have to rat on yourself in California.  Now, Abel while performing legal performances... (Reading).

But see the big word you're going to pull out is:  He suspect, he didn't know.

And now the issue is:  Well does he have an obligation to investigate whether or not he's telling the truth or not.  He doesn't.  He didn't act improperly in regards to if false system testimony.  If you know that testimony is false, that arises to an actual conflict so it's mandatory you need to withdraw, but what's the argument I suspect it, I didn't know.  Not with an absolute certainty.  So if you knew I think we would have a difference and that's why they gave you suspect.

Also too in regards to what you've learned with your relationship you could bring up the duty of confidentiality, why?

She's falsely testifying to her income.

Right?

So in he are guards to the confidentiality under the ABA rules what are you allowed to do?

Disclose under California substantial bodily injury.  This is income.

It's not a threat to substantial bodily injury or death, right?

All she's trying to do, did you lie about your income in regard to landlord, it doesn't rely to a financial loss so I'm going to argue basically under California absolutely not and under the ABA I don't feel ‑‑ you could say it is, a future fraud, arguable.

No.  So, if the call does not ask for the distinction between the ABA and California you do not have to do.  Generals you most likely talk about the ABA they could have to let you know if they want the distinctions between California, the most current exams if you're looking at them, guess what they're asking for both so something you want to be prepared on because that's something currently they're always now asking so it use to be, okay, you know, February exam they did, July exam they did not.  They're being more consistent now.

You also bring up your duty in regards to confidences because he needs to determine what?  The element.

Did he get enough information to discover enough information to agree to the $5,000 settlement?

Right?

And again it's begging the facts so something you have to bring up.

Go back in the facts and what can we try to take a look at?

Well how long has this case been going on for?  It doesn't look like it's going on long.  Does he have enough information gathered to know the true value of the case?  He has an obligation to what?  Communicate to his client.

He agreed to take it, signed it, and then presented it to his client so he breached in regard to his duty of failing to communicate the settlement to his client which is the client's decision, so since he failed to communicate this, then he's what?

Subject to liability, because he settled the case without Carol's consent, and Carol is the client, and we all know what client's decision?  So you can see with PR bit different beast.  The issues do not pop off the page so you is have to break it apart, look at it sentence by sentence, run it through the checklist and this type of question, I told you we have to break it apart by conduct and see how much you can pull out based upon the conduct and see what the facts are raising, this is the best way to organize this type of exam, there's no call, just a generic call itself.  Is there any questions on question No. 3?

All right.

Let's hit that lovely performance exam.  I know you guys are all excited about performance.

You should have received today one I put together for you guys, what we're going to do ‑‑ this type of format.  Not that computer savvy, but that is kind of giving you an idea of how you outline if you did take a look at the model outline I have a lot of things written out, I would abbreviate more, and include page numbers that was sent out today because it was supposed to be sent out yesterday I think they forgot.  I went and checked on her at 11 o'clock.  So it should have been told.  E‑mail and let me know if you haven't because it was supposed to be done.  Let's go through the actual performance I hope you did is have a chance to go over this because this will help you, where's my weakness and what I need to work on.  Especially when you go through the cases, wow the rules are kind of not really succinct and strong language, oh is this the rule?  So this is a different beast I'm going go right through the file first.

I'm on page No. 3.

So you have the head note and instructions that tell you what's in the file and then you are the instructions itself.  I want you to look at these and understand they're pretty much what?

The same thing.

So basically says No. 1... (Reading).

They say the same thing.  The only thing that's different is your jurisdiction and maybe you’re actually [Indiscernible].  So I want you to get to know the instructions so you don't have to read them so you can go to certain numbers and get past it and spend the 2 or 3 minutes somewhere else.  The next document is a memorandum.  You need to start here.  This is your direction for your task.  This is going to tell you what you need to do and if there's any difference in point allocation it would come up at this point.  So if you had to write 2 memos or a memo and a letter to the client they will allocate your points there.

Now, this memorandum tells you who you're represent, and it tells you need to write an objective memorandum, looking to both sides.

Analyzing the changes made in the notice of abate and... (Reading).

So couple of things this tells me.

The notice to abate look at it, tell me what document to look at and [Indiscernible] he vailing against each charge there has to be 2 or more.  So if I just saw one I probably made a mistake.  Right?

This is take into consideration arguments likely to be made by the county.  So what's that telling you?  Look to both sides.  Be objective.  So if you pay attention and I missed it the first time, I'll get it the second time so you want to break it apart.  Instead use the facts in your analysis of the charges.

Analyze guys that's what it's telling you.  This element is supported based upon these facts that's what you do in the IRAC and the A.  And shows how the facts support it and they just told you in this in the memorandum.

Next is a notice to abate, which is the memorandum told me this is where I'm going to get my issues, based on the charges made.  So you read this and if you see there's a No. 1, and there's a No. 2.

And it says here they present No. 1 the RPTs... (Reading).

Second one the RPT's... (Reading).

They just laid it out for you guys so not only do they tell you the issues, which you'll break apart in your outline they give you the code sections and tell you where they go.

That's going to help me for my outline, maybe on my outline what can you pull out in jurisdiction of Columbia, I can pull out my client, which is Jean.  First issue is what?  The RPTs and violation of the LDR, which is either going to be good or bad for me but it's going to go in if first issue because they laid it out for you.  And then second issue, which I put on the second page, the RPT are... (Reading).

So you just laid out your outline based on these what?

Two issues that were given to you under the notice to abate.

Okay.

Next is your file facts.

Lots of file facts.  Now going through the first one you have the newspaper article.

So obviously when you read this, this is like where I would put it, you put it to relevant issues.

So you see in the first one which is dated June 19, 2014 and they're telling you about how they rolled down tepee... (Reading).

She's using these now in her camp site and they talk about how they are gas powered generators and they're nosey and gave you factors in regard these are much better, more quiet it's more like outdoors, glamping I think she called it.  It's the future of the catch ground and how they're small and brig up, the article brought up 12 feet wide, 38 feet long... etc. etc.  Those are good facts which would go to whether or not it's a permanent structure, or is it more going to be classified as an RV.  And then the second article, they told you which was dated June 24, 2014, how she could pull it and built them ready for delivery and he's [Indiscernible] and that it's better than things that look tacky that should probably gotten approval tacky things.  And how they're aluminum side trailers are going to replace these so this is regards to ethnicity that you'll pull out with regards to why it would be a permissible use.

Then regards to the staff report.

There's good stuff in the staff report in terms of when it was in use.  How they get grandfathered by the conditional permit.  The campgrounds they give you the issues again.

RPTs, RVs or are they structured being used as lodging.  So they gave it to you, again, and then they give you the second issue in regards to the expansion and out of this, actually they gave you some arguments.

So, again I'm telling you they give it to you if you guys just pay attention.  So there's a lot of good facts there I pull out in regard to the two arguments they're laying out for you, and they gave it to you right there, so that's what you pull out of that due.  And of course the county commissioners there's in previsions, doesn't make distinctions you want to pull that out.  It doesn't regulate RPTs regulations so why would they be classified as a structure and the recreational park industry trailer as well.  And then lastly the planning department so there's facts that will support your position what it's a permanent structure, as well as nonconforming or a nonconforming change in use.  And that's from the file facts.  So what I would do, it depends on how you do it.  So if you read the file first, you had your issues, and then your ‑‑ (No sound).

Pull the idea as to what permanent structure is, they told you we have new cabins she gave you the length, told you how they're on wheels, trailers are 12 feet wide, they only take short‑term rental they have a fireplace, kitchen they have Internet, wireless Internet as I recall.

TVs, bath, refrigerator.

Dishwashers you want to bring up all of those facts and show is this really a structure?  Right?  Which would be permissible, meaning the building code is going to regulate.  Verses more a RV.

So out of the articles the conditional use permits the memo from the Kelly commissioner you're going to pull out all of this stuff here to support your position in regard to whether or not this is a permanent structure, now me reading all of the facts, yeah it's a lot.  But I don't know how many are relevant to what I want to argue.  So if that's the case with you, what I would do is after you read the letter, right?

The memorandum, and then the notice that they gave you in regards to ‑‑ I forgot the terminology.  Notice to abate, right?

Then you could go read the library and book brief it if that helps you.  So I want you to get an idea of what's going to work for you at the bar, you need to man day it now because we're almost at the bar and go ahead and read the actual authority which would give you the actual rule of law that you need so then you know, okay these are the facts that I can pull out of my file that support my position.

All right.  So those are the two ways I find that it works depending on what type of reader you are and how fast you are, ask everybody with me?

And we know we need to pull out a lot of facts why?

Because they told me in the directions didn't they?

They really want that analysis.

All right.

So let's go through our authority.  So the first thing I see is the division zoning district regulation I found you could put this in two places.  You could put it under your [Indiscernible].

Under both issues, so I think I had have it just under the outline under the issue of non‑corm forking issue, in zoning there's a purpose, uniformity they want consistent, beauty and what they're saying in the zoning regulation itself, which that's why you have to get a permit if you want to comply.

But I also feel too that can make a difference as to why you zoned it the way you did in the first place, because remember this campground based on the newspaper articles is an area that's residentially now and they're grandfathered in, weren't they?  So I feel you can put them in both places.  Of the campground as to what it's defined as.  I felt that's not going to help us, but I have to distinguish that would be under your first issue.

As well as whether the RPTs are permanent structure or RVs and basically remember the campground says it what?  Establishes providing overnight or short‑term sites for RVs, trailers, campers, tents that have no permanent structures other than the manufacture ‑‑ or the manager offices the laundry, the shed stuff like that.  So this is one that you ‑‑ I placed under bed, you could distinguish it, right or if you placed it under good you thought of your counter argument.  Right but you're going to have to point out how these are what?

Not permanent.

Right.  So that's the battle you're going to have to overcome with this, because again, that tells you've what a camping ground is defined as because she's running a camping ground that's what you do with the section authority 222.  And then 222‑1, right?

Then you could pull out, which I didn't do, 222.21 with regards to adequate parking and then you ‑‑ let's say you 540 nonconforming use.  That I would put under the second issue right?  Because obviously its nonconforming abdomen then you bring up the language and again this is something where they have the pages marked by the way, that you can paraphrase because this is a lot of law, I don't want it all.  So remember use your dot dot dot paraphrase things and let the reader know where you take from it and where you don't by your proper citation of what you're going to do.  So with regards to your 540 I feel that's good, nonconforming... (Reading).

Well it's a campground and obviously you let me stay I'm still at campground things are changed to modern rise and how people like to do camping so I feel that's a sort that we can make an argument there.  And that would be good under the 540.

And then the 541, change in use of characteristics, let's say I pull that out in the bad side because we're going to have to distinguish or show how it doesn't apply to us, but what I felt the best thing was to do on the outline is actual use the sub head notes and I would do this when I write it in my answer, use these code section 54 ‑‑ 54.154.2... That's my sub issue within this and bring up the facts that show whether there's a conforming use or not paced on my expanding area of the land that's being occupied and argue.  So, I did that on my outline so let's see you where I'm at.  I'm under the library.  Looking at section 541, and you see section 541 gave you .1, .2, .3, .4 and they gave you nonconforming use should not be and they gave you material increase, shall not change another nonconforming use, what there's... (Reading).

So I'm going to take these ‑‑ these are sub issues, right?  It's kind of like negligence and you have to issue of a duty but the duty you have another element being tested.

So, I'm going to use each one of these the 541.1, .2, .3, separate head notes and analyze them individually and wrap it back up to my section 541, does it make sense?

So whenever they gave you something like this, or factors this this is kind of how I see it you factor out the rule you broke it apart, now in segments I want to use these as head notes and argue it under the head notes, Jeff do you understand that?

That makes it clear to the reader and it's very clean.

Right?

So when you talk about let's say, No. 1, the 541.1, the nonconforming... (Reading).

Well what can I pull out?

Well, she expanded the areas, by bringing in these permanent structures, didn't she that's the argument, but actually is no bigger than the RV was.

Right so you're going to bring that up.

So I'm not sure why we're still confused.

Okay.

So we're under the issue of:  The second one, the RPTs are an enlargement increasing... (Reading).

That's the issue.

The law we pulled out section 541.

Well the head notes I don't have in your library, do you see section 541 and then it breaks it apart into 541, .1, 2, 3, that's what I'm a going to refer to, I'm going to use each one of those sections as a head note in my writing.  On the actual outline it doesn't look like it came out bolded.  You see on the far left, that 541 and I cite nonconforming use and the conditional use permit I list facts, the neighbors complain about the enlargement, that's the facts that I'm going to show 541.1 was not violated.

Okay.

Then if you look again I have 541.2 on the far left, it says nonconforming should be increased... (Reading) and then I put less traffic it's not going to be increased, does that make sense?  And break apart.  So I'm breaking apart each section about the nonconforming use.

And again, the 540 deals with what?

The nonconforming use, right?

So like an example if you want an example.

(Reading).

Now, what can I pull out factual wise to show that?  You see what I have here?  The reduce vehicle traffic, less RVs on the road... (Reading).

I would bring up the fact this regard to the appearance.

Right?

Instead of RVs there would be more passenger cars on the roads.  That's nice, safer.  Again, reduction in regard to the gasoline.

So it's not a style, you're using the law as a head notes and then analyzing it and tying it back under the head note to make it easy on the reader to see you did break it apart section 541.

It's in two places on the outline so regards to bad it's nonconforming, I have to show how this rule doesn't apply to us in representing [Indiscernible].

Right?  If you look to the far left you'll see I separated out by head notes and pulled out what facts I'm going to use to show or distinguish this rule does not apply to us.

Right?

So, in regards to the traffic being generated, go ahead and consider it.

But in our case, it reduced it and this is why...

So that's what I'm bringing in here.

No.  No.  No.

The good and bad means the good is good authority that supports me strongly, bad authority I have to distinguish it hurts me.

Right?  Or you can put plaintiff/defendant argument, I don't care, whatever works for.

So the good authority is going to help my case.  Bad authority under that means not good.

The authority hurts me somehow so I have to distinguish how it doesn't apply.  Another way if you don't good or bad you could use plaintiff or defendant arguments.  Either one works.  You have to pick and choose.  Glad we're on the same page now.

In regard to next in our authorities the tall timbers resorts.  That actual dealt with whether or not that's a structure.

And in this case you did need to distinguish a so that's why it's under my bad authority because I have to distinguish and if you go through this actual case there's things you should be pulling out from it and it says here, the federal definition of RVs depending upon it's intended use, that's a good thing to bring out.

The standards objective to reasonable and prudent person would you a temporary dwelling and that subjective intent of the user which does not control is good.  Also in regards to the [Indiscernible] are structures so that's where I need to show where ours are not.  But remember this court is basically looking at what?

They felt they didn't have to interpret whether it's a structure or not because the court previously did didn't they?  Their argument is whether the construction code provision applies and they said it must be received liberal to advance the purpose and the... (Reading).

Right?

So they basically found that since they found it to be a structure the building code does apply.

So we've got two issues here.  One we have to show it's not a structure and if they do find a structure we're going the have to mandate to the building code and we don't have to do that and that's how it hurts us and now we have to distinguish how it's not an actual structure.

Correct.  Absolutely.

Right.  And again if you went through the file you see this some good arguments there that I can extrapolate from to help me and it would be objectively, dead set on and that would be the timber case.

And you'll see also the timber case which if you didn't pick it up in the file facts they gave you the rules to find the structure.  Which they gave us in the file in regard to the materials used, the type of occupancy all of that stuff.

And of course they gave you back built on a single chaises, 400 feet of regulation, square feet, self‑propelled... (Reading) all of that stuff so they reiterated it, it helped if you didn't pick it up the first time.

And the last class, the Los banos.

That actually was a good case, so a leg nonconforming use has been defined as a granted... (Reading).

Which she is right now.

Right?

Okay so you're questions so far you're the only question, everybody else hasn't questioned.

So you're okay.  I'm seeing you.

Now, in regards to that authority what are we bringing up?

Again, nonconforming use, right?

Determination of whether the use challenge is substantially the same kind of use and we see the dot dot dot and see whether the scope of the establish or nonconforming use.  So they basically allowed it to be a camping ground in a residential area.  Now it's basically say if we have a nonconforming use and [Indiscernible] we need to see well she really doing the same kind of use or did she really change that use?  So you're right Wright with the search and seizures remember that dealt with utility hook ups you're stuck with what they gave you.  You can bring in your knowledge of this area but not outside, that will kill you, you write too much you won't get out and you won't focus on what they want.  So you have to keep it narrow and focus on the authority so if you have supports and arguments for the authority, get in and get out, move on your time is going to dill you and this is what we're honing in on and give me that.

Since I have no authority in regard to the search and seizures as well.  I wouldn't bring it up.

Right but that might help obviously in this type of case if it did come up.  So does everybody understand that particular authority of what you're pulling out?  So we I found it good why?  Because I can show she's using the campgrounds as the same.  She has changed the use.  So they're looking at the scope of the establish required of nonconforming use, I'm going so say it is, and bringing up the facts even though it's a permanent structure, in regards to creating the less traffic around the less of an eyesore abdomen all of that other stuff.

Okay.

And ‑‑ okay.  That's basically our authority.

Right?

So did you see that?  Did you see the rules of these two cases?

It's not very succinct is it?

In regard to pulling out what you have to establish here.

So does everybody get those rules?  Meaning did you pull them out when you read the authority?

Well, hopefully you guys did.

Okay.  So it's important in regard to using your authority.  Just like you do in your essays now, bring you bring up the issue, the first issue here is the permanent structure.

Bring up a code section that applies always first.  Right?

So the first section I would bring up is the campground 222.1.

And establish pursuant to this section this is what a campground is...

Right and then bring my facts in to distinguish it and then I would go to 24CFR section 3282, I believe it was.  That was good for us because it defined what an RV was and he meet the elements of what's not a permanent structure.

Then I would go onto the cases, why?  Because statutes are mandatory they have to follow them verses cases what?

They don't have to.

Right?  And you always want to look to your jurisdiction because that's another way to distinguish if it's in a different jurisdiction.

So, just a head note if they don't give me a way to style a head note I pull out the authority or use what they gave me.  So in essence, like in this case, RTPs are they permanent structures or RVs that would be my head note, right at the issue they gave me.  And then sub head note the authority that I start with and go from there.

Yes, always statutes first.

Why?  Because they're mandatory.  They have to comply with the actual statute verses case authority they don't it's optional.

It's always relevant to the issue you're going to address, so yes, statute is always first.

So, they also have you making statement, they ask for that I didn't have to give a statement of facts they asked me to tie it in my analysis I didn't have to give the facts, they didn't want it.  So in this memorandum I'm going to what?

I'm going to head note you know to, from, regarding the applicant memorandum and say pursuant to the task you asked me to draft an objective memorandum on the points of a RVs or permanent structures in violation of in 2, and tell them the issues are.  And go into my arguments so I would start off with my code section as to what a camping ground it.  Cite that rule and then basically argue as to whether or not we fall within that.  And again you could bring up within that statute itself, a day’s authority that will help you.

Right?  So if you find tall tempers help you with classifications as to whether or not it should be classified as camping ground or distinguishing that it's not a permanent structure so therefore it wouldn't violate section 222.1 and then absolutely tie it in as well.  Does that make sense?

So the only thing I really have head note noted here I have my memorandum and then I go into my issues presented or questions presented.  And then I go right into my arguments.  Starting off with the authority so within your arguments you're doing what?

Your IRAC you have your issue, and then in the A in the arguments you're pulling out the authority which is going to be your rule, and then show how that authority applies based on the facts.  So under your arguments always your what?

Authority and the facts.

Right?  Which are writing fact element.  Showing how it supports so you to pull out that rule in the argument which is kind of differently than you have to do in the essay, so it's in the essay itself, that's how you write a performance question.  Is there any question on the performance it's a good one to try to write?

The answers were given to you on Friday.  I tried to throw this out for you so you have something else to look at out.  You could not write this without outlining too much.  Too voluminous.

Does anybody have any questions you can think of at this point?

All right.  Remember if any questions do come up feel free to shoot me an e‑mail at jolly@taft.edu.  More is going to help you, and you what's the difference between a memorandum, or the summary judgment whatever the case may be so you want to have a good understanding, affect or whatever they ask you to do, that you ask handle it, but, remember, this:  If they give you something that you're not comfortable with, I guarantee if you go back in the file and the library, most like hi n the file there's an exam physical for you, so don't let the exam take control.

You can't.

Right.  There will be an example there if you just remain calm you'll find it 689 they don't do that to you so it's not here to set you up to fail.  Although we feel that, but no.  It will be there so I want you looking for it.

There any other questions?  I know you're working hard you want to go in there and take the tiger by the tail and say I'm going to pass this exam stay focused, write on what the examiners are asking, don't give them more than what they're asking.  And pay attention to your time and pay attention to that call of the question.

That will help you.  Because you have to finish the exam.

All right.

You guys have been great I wish you all the best of luck on the up and coming bar it's coming faster than we think.  During the last week of your preparation if you have any questions, let me know.  I will be here up through Tuesday.  Because you guys go take the bar I go on vacation.  That's my vacation time.  But anyway, I wish you guys the best of luck and if anything comes up please let me know, good night.   
[7:30pm ]
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