Taft Bar Supplemental Review June 2, 2016
>>INSTRUCTOR:  Good evening and welcome to tonight's Taft Supplemental Bar Review.  I do want to point out these sessions are recorded so if you want to go back and listen to a previous lecture or you can, when one's coming up in the future, go to the Taft website go to the student section and look for the WebEx Bar Supplemental Review.

(No sound).

That particular lecture will be available on the website as well.

Also, if you have any questions during the presentation, please post in the question/answer box and I'll be happy to help you in any way I can.  The primary focus we have for the supplementary review to help you gain a little bit more knowledge to go in there and pass the bar examination, as you're aware it is a tough exam.

Currently its 3 days where you have 3 essays on Tuesday, a performance in the afternoon, on Wednesday you'll have 200 multiple choice, 100 in the morning, 100 in the afternoon and Thursday is a repeat of Tuesday.

So as you can see it's a very lengthy examination, takes a lot out of you so you obviously need to go in there and not only prepared, I tell people be over prepared so you go in there and pass the exam.  So you have to go in there with the fire mode, go in there, take the tiger by the tail and succeed so you have to go in there with that attitude.  With these lectures what we're going to do is break it apart, so tonight's lecture will focus on essays and how the bar examination does tests with regards to the essay portion of the bar and then we'll do the multiply state the following week and give you an idea how they're tested etc. and then the performance and then we'll get into essays a performance exams that's how we can do as well.  At any time if you do have questions please let me know.  Okay, my lecture is going to be on the bar essay lecture that was sent out to you, so that's the format we're going to be following, you can read it on your own, so I'm not going to read it word by word, but there are things that you can do to help you on the essay.  On the bar examination you have certain subjects that are tested on the essay and I've actually broken them apart by what we call clusters.  So you have clusters 1, 2, 3 and 4, the reason I break it apart by cluster because you're not use to on the bar examination you can have what we call cross overs so you can see a tort essay question with property or torts with remedies or torts with professional responsibilities, so they could have cross overs for you, so I put them in a natural category of where the cross overs come up so you learn it that way, so the first category is torts, contracts, slash UCC.

Properties and remedies that so that essay is what I call category No. 1.  So that he is a a general tendency to cross over with each other, does that mean the only subject matter that can cross over with each other, not necessarily, but say you saw contracts with evidence it's going to be obvious, so they can't really hide it.  Verses cluster No. 2, you have crim law, criminal procedure, institutional law and evidence.

Again, they have a tendency to cross over with each other.  Category No. 3, community property, trust, and wills.

And then the last categories what we call the junk category, is business organizations, professional responsibilities and civ pro.  A lot of time civil procedure doesn't cross over with anything but it can.  PR is the one I call a floater it does come up with business associations but it can come up with contracts or torts or property, crim law, it's a floater it can come up anywhere.  But the good news is they can't hide it from you, it's going to be obvious based upon the call of the question.  The one area that you need to be aware of around pay attention if there is a professional responsibility question on the bar, is are they asking you according to BAB or making the ABA California distinctions that what you need to be aware of.  Because the examiners have been testing that way and students don't make the distinctions and they don't wonder why thigh don't well on the exam.  It's a different beast than torts or contracts or other subjects what I call more of a [Indiscernible] than any other subject that you have in law school.  Let's go through essays in regards to how you're going to attack them on the California bar exam.  One thing that students don't like to do is actually practice.  And you have to write as many practice essays exams as you can and look at the model answers, why?

Well, I think one fear factor that we all is we don't know enough law and I can tell you this from my own experience you'll go in the bar and you won't every single law, but you know the general concepts, what the key S and this is what the bar examiners test and not a vocabulary test they're not going to there and say define negligence, define defamation and they give you points they want to determine your application your analytical skills and that's why it's important that you're able to read an essay fact pattern, and understand what's being tested.

So, where's the issue and what within that issue is the problem?

That, you know, attorney A and attorney B are fighting about and that's why we're here before the courts that's what they're looking for.  So what they're looking for on your exam is for you to recognize, issues and when you understand that you have a problem and you need to address it.  The one key thing you need to understand is time does go quickly but if you don't start practicing examinations and understand how the concepts are tested you're not going to do well.  The bar examiners they assume every single one of you, know it is black letter law.  So how are they going to give you points?  How are they going to award you?  Based upon how you see the issues and organize those issues and analyze them and give them back in regards to your examination to the reader that's where your point value is going to come from.  So it's very very important.

Although memorizing and reading outlines gives you information about the black letter law it's not going to prepare you how to write an essay question, the only way to do that is by practice, so the more essays I can get you exposed with model answers that's going to develop your understanding of how the concept is tested and how I can set it up on the exam or how it should be written that's very important.  The one thing I'm hopefully doing in practice, but once you get a subject matter, say we're studying torts I'm going to take torts and say today I just studied, intentional torts and negligence, do I know enough to start writing exams?  Absolutely go, go pull exams and start issue spotting because you know two heavy areas in torts so you want issue spot and write out that particular area of law like negligence whatever the case might be if you feel you're too green pull a multiple state you're testing towards and write that out like you would an essay so the more you obvious reinforcing and how the concept is written and tested that's going to build you up and make you stronger of how you see the issue on the actual exam itself and then of course when you study tomorrow, I learned intentional torts I learned negligence now I'm going to issue let's say of defamation or invasion of privacy the order of your checklist is and then you incorporate that into your issue spotting and writing as well.  It is important because you want to continue that process so you're getting stronger it's helping you develop your black letter law because the more repetition, the more consistent I'm going to be with my rules as well.  Also my writing exams what do we learn by writing exams or issue spotting exams?  Well I know myself I learn a lot by my own mistakes so if more you practice and realize oh I didn't really understand that concept or wow I didn't know I could write it this way or take a shortcut a prime example is say negative emotional stress do you know how many people write duty, breach, causation, damages?  We don't do that for that tort.

Right?  So if you issue spotted that and then read them all, you'd realize I didn't know I could write it this succinctly just like your emotional stress, because there's a generic canned rule that you can get in and get out.

So this is how you're going to learn basically your mistakes, and by your applications so it's very important and the more again you do this, what happens?

You're confidence.

So I missed an issue this time, I see it come back and I get it.

I did see it this time.

Now it's building my confidence because there's a lot of prescription you're going to be doing and we need to work on the confidence, because studying for the bar is difficult.

It takes everything out of us.

So I need anything and everything that is going to be positive to build my confidence so I don't feel defeated.  I feel a lot of students fear they don't know enough law so they're not going to practice the exams or the multi‑states.  Working with practice exams i promise you will help you learn the law as well as understand how the issues are going to be tested so you need to get in there and start practicing.

If you miss an issue what do you do?

Go back and review that essay issue.  Go back and look at the essay, there's no facts for vicarious liability you see in the call they're suing a company, oh, and that should tip me off.  So that's how you learn so I didn't pay attention to the call the parties and who they were, so important.  Again the more you practice and understand what issues are missed, right, and you go back and look at them the better you're going to have success on the actual bar exam.

Again, we're all fearful of missing issues.  Right.  If you do not raise an issue, or you don't know how to identify all key issues, you're going to receive a passing score.

Right?  They don't reward you on points for issues that you identify, but basically subtract points for the issues you didn't get in the exams they were looking for.  So we do need to work on our issue spotting and understanding how these issues come up based upon the factual situation and if you think about it, going over to page No. 3 isn't that what you do with a lawyer, client comes to you and spills their guts and tells you their case, you need to be able to identify what the potential is of a lawsuit and what's the theory of liability for that lawsuit and that essay kind of how they're testing here, where do you get the exams?  I've included the handout you can go to Taft's website they have several areas they have prior bar questions up there, they have a Baby Bar questions that will help you with torts, contracts, UCC and crim law.  We have e classes that we've done that have actually essays in the all of the bar subjects you can go to the California bar website and get examinations as well.

So, is there a lot of exams out there?  Absolutely.  The more you can get ahold of model answers that would make it stronger for you, as grow to California bar site as well as Taft's they're prior bar questions or students answers so I want you to be aware of so that means there could be mistakes, even the black letter law can be wrong but we can learn bay these.  What's the key?  Practice, practice and practice, the more exams I can get you to look at that essay a thing to help you in regards to giving you understanding of how the issues come up and be better issue spotter and obviously developing a higher grade.

The more I can get you to become familiar with the fact pattern, you're going to understand how issues come up.  So if I said a heavily wooded forest, anything come to mind I'm saying that's a notice issue, how do you know that?  Because I've studied enough fact pattern so if it's heavily wooded, I can't see that banger or house that's in the middle of my yard that's buried in the middle of the forest that comes by practice so they do use key language in particular facts that I know.  So the more I can get you to practice the better off you're going be.  There's certain ways you can take an essay question and it's very important for several reasons, the first I think say when you flip over the essay and I take them in order, if you want to take them out of order that's fine pay attention to where you're placing your answer, but quickly read the call of the question.  And if you're going to decide which one to take read the calls of each one, but do not ever ever read the full fact patterns for all 3 essays that's crazy you're going to mess up your facts and you're wasting your time.  So if you're one of those I want to take the racehorse and figure out by the call, fine read the calls of all three and but do not read all of 3 fact patterns like some people do.  Because you'll mix up some facts, under pressure we do a lot of things.  The first step you're going do in this is read the call of the question.  It's going to give you direction, so hopefully give you the subject matter that's being tested.

Right?

That's one thing you can do.  Also, if you don't understand the call, what should I do?  Go read it begin, I read it twice I still don't understand it.  Go read the fact pattern and then goo revisit the call of the question that's important, why?

Because you have to make sure you follow the call.

If you don't follow the call, we're in trouble you're out so you want to make sure you're paying attention to the call of the question, so you want to start there.  And when you read the call, I think a big fear all of us I didn't get the bar exam and flip over the essay and have no idea what it is.  I had that fear.

Guess what it never occurred.  Why?

Because again you go read the call and you're going to have a general of where you're at.

Right?  So if this is theories I'm probably under torts, contracts, property, remedies somewhere in there verses the United States constitution, you're going to know.

As opposed to the community property, trust, also, you're going to know, so that's not really the baying fear.

But, by reading the call of the question, your anxiety comes down, I can get focus on the subject being tested or narrow it down and then of course make the determination if it's a general call verses a specific call, why do I even care?  If it's a general call, this is going to tell you that you're point allocations and your issue spotting as well as your analysis so do care because that's going to help me dictate my time so that means there's more issues here if I need to be aware of using my checklist and pull off on the examination, right?

Verses if it's a specific call it's just going to be based on my what?  Analysis because it gave me the issue.

So I remember with the general call, your point values and issue spotting and your analysis and example of how a general call can come up on theory or theories Peter recover damages from Daniel and what... (Reading).  What does that call tell me?  Theories two or more.

Peter's recovering from damages from Daniel, it's a civil action, I see my plaintiff and my defendant, and they're asking for defenses.

So even though it doesn't tell me the subject matter I do know I have multiple theories that comings up in tort not contracts, right?

And I do see any damages so that didn't open up my remedies and then I do see defenses.

Right?  So it does give you a general understanding and idea of where you're at so you want to make sure you understand this.

Now, obviously, this type of question do I know its negligence?  Do I know its defamation?  No I have to read the fact pattern now and determine, so identifying the issues, and then my analysis that's where your point allocation is going to come from what we call a general call.  Then it's a specific call heir going to narrow you down.  It's all about analysis.  So if you get a call of the question that lays it down as to defamation, where's your point value?

You're going to go need to determine what's in the defamation.

Talk to myself, with defamation that means there's an element, elements and/or defenses as issue, so whenever a see a specific call I that in my mind.  Elements and or defenses that means I need to go based on the facts and determine what the examiners are testing.  That's important.

If I don't, obviously missed something and where's my point allocation in a specific call.

The analysis.

Right?  So I bebop through the issue thinking I did well I made a mistake because I didn't see something, there's a problem, and you need to do that.  Because that's all of your point allocation so that's important.

An example which you have on page No. 4 on your handout.  Carol's statement about... (Reading).

This is a very specific call.

What are we suing for?  Defamation.

What I need to address?

Privilege which is a defense.

So I'm thinking maybe constitutional privilege, absolute privileges right?

Qualified privileges so I have to look based on the facts and then damages.  General or special damages.  So what that means I have to go in there with that defamation and determine what the problem is.

Is it the publication wasn't false or was it is a fact verses an opinion, or was it not published to a third party or was it understood I have to go in those facts and see which one, what element or two, that they're testing here.

Because that's my point value.

If I just prove up each and every element on my way, guaranteed you make a mistake, because your point value is where?

In the analysis.

Right.  It comes from the actual analysis you want to pay attention to that.

So, again from this call we can identify the issues being tested because it narrowed you down as to what's being tested.

So there's no point value and head noting defamation is there?

You've got to see within the defamation of what's being tested so the call does dictate it's very important and the students that don't do the call, don't do well on the exam.  And the calibrations of the bar, they say they don't follow the call, and you scratch your head saying, they didn't pay attention to the call of the question.  And I could be too, maybe they didn't fully understand the call that's why we practice, we have to understand what they're asking for.  And by breaking it apart and looking for it I'm sure some of you seen past exams where they I believe it's been 2 years where they're asking about taking that was your call.  Oh that's very specific.

So you know it has to be a very analytical exam break them apart and dissect the elements verses students who wrote one paragraph didn't do well because you didn't know what to say you have to break it apart because I know it's very specific and again the call tells me that.

Again, a lot of students go in there don't understand that they need to break apart the call.

By your practicing exams that's the thing I want you to do look at the call of the question, is it a general call or specific and which direction you're going, that's going to help you with your timing.

Right?  So it's a specific call most likely you're going to be thinking more, so it's what we call a thinking exam.  Now the other thing you should have is predeveloped checklist.

Why?

You're under that pressure that bar examination you're crazy to go in there if you don't have a checklist.

We're under the pressure of the gun here so you want to develop if you haven't a checklist, and identify the subjects I'm in I'm writing down on my scratch paper or the essay I'm reading because you want to make sure you don't make any mistakes.

Right?  So wants to go back and take the bar exam?

Not me so I'm going to use my tools and make sure I don't go back.  So once you understand where you're at.  I gave you an example of tort checklist it doesn't have to be this one and if you already have one keep what you got because it's already in your memory bank you don't want to understand do what you learned.  Keep what you have, but you see this checklist I have for torts, 1 through 11?

Would I write that full thing out?  Absolutely not.

Someone emailed me today and couldn't say they couldn't understand my short knows I would I for intentional torts, V L is what I wrote for vicarious liability.  W and S is wrongful and survival.  Strict liability I put S and L.

D for defamation, privacy and I pull four little prongs so I make sure which ones are being tested.  R for remedies I don't write out the whole word.  But if the fact pattern told me let's say it was products liability in the call of the question I know it was just a straight products exam and then I might put my products I would still write out my full checklist, I don't want to miss my products liability.  First letter, and then products I branch out the theories what's that mean?  I, in, W for warranties and S for strict liability make sure I go through them.

That's my inner checklist so you want to use your tools, it's very important, now again once you know where you're at subject matter wise, write out your checklist that you have memorized and then of course when you read the essay what should you do, start using your checklist, you want to run your facts through the checklist you don't want everything bogged up into your memory bank.  If you're working with torts I don't know say it's a tort essay like the call I just gave you in regards to theory, damages, defenses.  Is there it intentional torts, negligence, vicarious liability?
Once you unction that they're rote, they're embedded in your brain and you never forget them and do your shorthand to get through it quickly you don't want to write a full checklist and then you need to know your inner checklist as well and the inner checklist will help you write your issue.  So what's your inner checklist for say negligence?  Duty, breach, causation, damages, defenses, that's my inner checklist.  Of course it branches out from there, so I have special duties and breach I have my general breach, I have actually cause ‑‑ but that's all embedded in your mind and you'll know based upon the facts when it's being tested right?  So you'll know.

But you again this is going to help you.

These are your tools so you want to use these tools so the inner checklist will not only help you identify more issues, it will also help you in regards to your writing that particular issue.  So again, what does it mean?  Well if I say to you on an exam there's negligence at issue and you and I see the same exam and say, there's negligence, yeah I saw it.  Did you see in negligence that they were testing [Indiscernible] or occupier and when she came into the property she was invitee but she went beyond where it said she went and fell in the back part of the room.  You're going to start seeing particular sub issues within it so it's not enough to see duty you have to understand what type of duty is being tested and that duty did change.  That's important and that's what tools are going to help you, going to force you to look at it isn't it.  As a lawyer you don't go up there and start talking to judge you prepare and break things apart right before you do your presentation you're doing the same thing here.

Right, by reading the facts and seeing where they fit in regard to your issues.

So duties too broad, but what duty at issue, invitee, she was because she was open to a public, she was a restaurant but the fact they gave you in no customers beyond this point she became a trespasser so you put that together and that's important.

The other thing you need to but ware which I'm on page No. 6 which is the importance of timing, so once you identify the call of the question, what subjects are being tested, you need to manage your time because remember, you have one hour per essay and I know you heard one is usually shorter than the other because you can write it in 50 minutes when I was taking the bar, I didn't know which one it was, I couldn't tell.

Right so there is probably one I can write in 50 minutes and the other one I need to write in an hour and 10 but I won't sit there and debate it about it so I go ahead and go forward.  How do I determine to divide that time up?  There's 2 hours you break it apart.  One is in regards to your issue spotting and marking up the actual essay and giving issues.  Developing your actual checklist, right you're going to develop your outline in your checklist and then of course you're writing the examination.  How are you going to determine to split you time once you read the call of the question, once you read the facts first to determine, is this essay what we call a think I'm a racehorse?  So if it's a racehorse that means you have a lot of issues so evidence tends to be a racehorse, torts can be a racehorse sometimes crimes can be a racehorse.  Thinker is a civil law.  So in regards to a think 'em questions the issues are going to be more identifiable for you, they're going to based upon the call of the question or laid out in the exam.  So if you think act civil procedure they have to give you the motion, so they can't really hide it from me, so those are think 'em as to what's being tested.  George made a summary judgment to the court, denied it.  Was it correct?  Well they gave you the summary judgment motion.  So there's no [Indiscernible] material of fact.  Oh wait it's a think 'em.  What uses the material fact what are we looking at here what's the issue?  So you might have to prove up the tort or prove up let's say it dealt with relation back doctrine you have to prove that up within the summary judgment so it's a think 'em.  You're going to probably spend 20 minutes reading the essay because you have to pull the pieces and put them together.  So the issues are going to be identifiable, relative easy but the point value is going to be in the analysis, so the elements the sub issues are going to be worth some value that you're going to think about.  Now, the again best to set it up is 20 minutes should be allocated and a lot of you are shaking your heads, didn't have 20 minutes and 4 minutes to write you have to take the time to outline if you don't, I guarantee I've got you, I don't think you like to go into court and the judge say, okay what are you here for?  You tell him I'm here for the plaintiff based upon a car accident for negligence and he says okay do your case right now?  What?  Right you need to think about it you need to break apart, pursuant to the facts and the elements of the law and see the relationship here.

Aren't you doing the same thing on the essay?  So if you shotgun it shall I say and just start writing, you're not giving yourself a chance to think about the relationship of the facts to the theory you're bringing under the fact pattern you have to see, you know, again what's the duty?  What type of duty is being old?  Let's say it's negligence per se, well with negligence per se what was really the intent of the legislature?

And see you automatically assumed that whatever your case was the intent was there and maybe it wasn't.

So, it could be an example of, you know, you cannot drive your motor vehicle car without a driver's license, Joe parks his car and runs in and gets his sandwich and Sam comes in hits his car and he doesn't have a license and now we're bringing up a defense of contributory negligence.

What's the [Indiscernible] for having a driver's license not prevent somebody else from your car being parked so we make the assumptions that we shouldn't because we didn't take time to break apart the elements and see the relationship based upon the facts.  And that's important.

So again if we go what I call shotgunning, guarantee I'm going to get you, 1, 2, 3, 4, sub issues, I'm going to the 6 [Indiscernible] not very happy.  So again with the think 'em, you see the issues are going to be obvious, and break apart the elements and where the almost is.

The facts that are gray those are the elements they're testing.  So you know that.

What are generally racehorses, property, institutional law and procedure these are generally think 'em.  Could it change?  Absolutely I've seen in evidence only one, in my lifetime here.

That wasn't an actually think 'em, but they're generally racehorses.  So it could switch on you.  The second type of question the call known as a racehorse so in regards to a racehorse you have numerous issues they're not always identifiable relatively easy to again you're getting your point value on identifying the issues, as well as your analysis and most likely they don't expect a lengthy analysis, because you're giving you the facts to support your position.  There might be one element at issue but it's going to be there based upon the facts, on this type of question you have to finish your answer don't you, so you're going to allocate 15 minutes to read an outline essay in 45 minutes to write.

Now, these times set in stone?  No.

I might be a fast reader I might be able to spend 25 minutes everybody is different.  But you want to have a gauge and then start implementing this now.

To see what works for you and what doesn't.

Right?

So in essence if I'm slower I might need more time but I have to determine a shortcut making sure I finish the exam and when you're taking the exam and allocating your time you're going to know my properly outlining the exam where the points are.

So if I have a burglary and I have to write it in one minute I'm in trouble.

But I see based on my outline what the elements being tested, did he have the intent at the time of the entry, that's what I'm hitting I did very good on the first few pages very strong and my [Indiscernible] and then I'm running out of time I'm going to say burglary.

Not dear reader I'm going to putting the issue here whether or not he had the intent at the time of entry and then hit, hit it hard because I know based on the outline, that's where the points are.  Everything else they gave to me on the silver platter by the facts.  So what's the goal?  The game here?  You have to indicate to the reader you understand what concept is being tested and then what within that concept when they're playing with you, that's gray, that we've got a problem with.

That the attorneys are here before the court arguing about.

Right?

So that's very important.

So your time allocation I can't stress it enough.  Do have a time piece that the bar does accept, so you know to keep watching it and when I walk in the bar I don't care what time they start I put it an 9:00 o'clock and know I'm done at 12.  Right so I don't sit there and try to figure out oh they started at 9:05, no put it on an hour and use it in practice now.  So you're use to looking at it and referring to it.  Because I promise to you, those who have not taken the bar, those are the fastest 3 hours in your life.  You blinked they're gone.  So you want to make sure you have your time allocated.

Because there's nothing worse than running out of sometime in the exam, which many people have.  So if you don't get to that third exam you're out in regard to that essay.

Right and then there's a good chance on the last day you can have the same issue because you didn't get your timing down and understand it.

Now, when you actually remember on an essay you read the call first, write out your what?

Checklist if you know what the subject matter is.  And then you're going to read fact pattern for content.  Right.  Before you start issue spotting, why?

Well, again, remember, you know the black letter law you've been studying it by do you know the facts?  No, you don't I'm on page No. 7.  You've got to read the facts and comprehend what they're asking you, have to think about them and once you read the facts and reread them again and now you can start marking them up.  Remember now how I want you to mark them up.

Look at the fact pattern and see what they're looking at.  The facts are going to dictate the issue, you need to comprehend the facts and what they're trying to give you direction to.  Without the facts, there is no issue.

If there are facts that go to an issue, based upon the same facts the issue fails, you still need to bring it up.  So if I see facts that have a tendency to show me a battery he was angry and threw the wallet.  That's a good fact.  That leads for intent.  But there's no facts to say he hit anybody.

Right?  But there's enough facts to substantiate intent and see where it fails.  So the facts are going to dictate what need to be brought up.

And then of course, when you read the facts, you're going to put out your based legal analysis basing on the facts that support the elements.  That's support why the issue has merit.  Please pay close attention to your verbs your adjectives, adverbs, classification of people.  Quotation marks these are important.

I need you to break apart the sentence word by word.  A lot of people read in paragraph form.  I don't like that.

If you don't break it apart, guess what you missed issues.  So the issue spotting process of when you read your essay for the second time is very critical you've got to break it apart.  Don't be fearful you're not going to finish the exam.  The time will come.  Meaning, more you practice you get faster you'll learn shortcuts but if I read it quickly and I worried about running out of time and I left out 4 or 5 issues who is the winner?  Not me, I'm going back.

Right?  I so tell students, I would rather you tell me you didn't finish your bar but you outline was perfect and you had every issue in there and I know we need to work on the timing verses yeah I finished but all of the issues weren't in there I missed half the issues.

Where's your weakness you don't understand the law?  You don't see the issues?  Or is it timing in verse it is one other we know is just the timing.  So that's something for you to think about.  Once you marked up the fact pattern I'm telling you right now you need to outline the exam a lot of students don't.  I get you, we're going to put elements at issue and you're not going to think about the relationship you're not thinking about the facts.  Right.  So I remember one out there in the bar exam that they give it to you very specific calls, was a products liability I loved the exam because it messed with you with products because people couldn't learned their canned approach they couldn't put it on the exam.  It was a cold drink blender in the brochure it told you not to add hot liquids.  And so of course when the calls asking for defenses people didn't know what to say.

Well, I just told you because they found the person, I think it was Paula, contributorily negligent but they didn't pay attention the facts I told you it was in a brochure.  I didn't say operating manual.  See that one fact gave me the whole Pandora's back.  Who reads brochures unless you're trying to sell me something?  Don't want to read it.  Verses operating manual different story.  So see again the facts will dictate and that can open up your argument so if you're branching out to falling out of the standard of care, failed to read the brochure you're thinking about the word brochure.

Now you're going to see the argument.

Verses you just passed right through it.  And use contributory negligence you didn't see the relationship you didn't focus on it so that's important.

Now, again you could argue misuse, but where was it in the brochure, so I have a same argument I can make for misuse you didn't tell mow how to use the product, it's a blender.  Who says you can't put hot soup in it and blend it all up to make vegetable soup make your argument?
Again, the words will dictate won't they?  So you do need to take the time to obviously what?  Outline you need to break it apart and very easy to do a lot of people don't have a good understanding of how to outline.  All of your IRAC, but again what's is the issue, if I'm telling with products liability and pulling out negligence, okay what's my other issue?  Duty because you know you have many issues under negligence, what's the rule of law?  Well, for products liability under negligence under duty, the manufacturer, distributor retailer, except for exceptions of retailer have duty to expect, discover and correct.  So I pull out my rule and analysis column I pull out the facts that support those elements, and why [Indiscernible] is this based on the supported for my conclusion.  This is what we're doing what we call your analytical thinking stage.  If you don't give yourself the chance to really think about this, you're going to miss things.

It's not fair if you think about it.

Because you're not really giving yourself time to think about the facts and putting them together and looking to the actual relationship it's important.

Very very very important.

Right?

In regards to the IRAC method I strongly stick to it, I fell it helps me to my writing, what's important is that rule, that you break it apart, and show the relationship to the facts in the essay and how they are related.

This fact proves this element, this fact proves that element you have to break it apart so you want to set out your outline paper vertically or if you want to do it horizontally, depends on how you write.  And put your IRAC and give yourself some space.  Dissect you can use shorthand, because you would be asking what O means but if you look at the exam I gave you, (Reading).

What's the issue?  Offer.

So under the I column I would put O for offer.  Under the rule I put OMI, I put [Indiscernible] but I see [Indiscernible] intent out there.

Definite and certain terms I put DC and then, put out Q‑tips so I pull out the to show quality, time, identity of parties and price and subject matter.  And put CE and then I go to and pull the actually language.  They don't pull the actually verbiage you're stuck with what transpired so in this fact pattern we have Joe making the telephone call what shows his intent?  He wants to be bound by a contract with Mary, he telephoned her and that's not enough.  And ask if he wants to buy her car.  So that's shows [Indiscernible] that he wants to be bound my Mary to a contract.  So I've got the actual verbiage don't I, verses Joe telephoning inquire whether she wants to buy a car you're changing the facts you want to pull them out.  That's what supports your argument and then of course your definite terms.  Even by that one sentence, one car is quantity before March first is the time.

The 5,000 is the price and the subject matter is the car.  So the determines are stated with the particular and definite certain and Mary received a tone call so it shows communication with the offeree.  So we have a valid offer.  But you want to break this apart.  So take a look at how we outline you have to pull it apart and the A comes the most important, why?

You're not really familiar with the facts are you?

Right they're relatively new, I read them once, 2, 3 times they're now embedded in my mind like the definition of offer, right?

So, again, you've got to break this stuff apart.  Also does this based on the exam I gave you here, is offer worth much?  No.  Why?  How do I know that?

They gave it to me on a silver platter didn't they?  There's no elements being tested here the facts are there, straightforward, supports it get in and get out.

So what is important during the outlining stage?

What's very important is you pull out the facts that support the element.  Because that's where your point value is going to be and all of that analysis.

The analysis is very important.

So a lot of times you read a student paper, all sit a statement of fact.  That's not nice.

Well it's a burglary because he went into the house, it was late one night and went into the window, crawled in and took the TV and left.  Hm.  Some burg.  You've got to break that apart for the examiners.

Right?  I tell people it's like teaching elementary school.  You have to teach ABC.

And show each and every element with the facts.

If not we don't have a viable cause of action and that's your job you're writing to the reader, and showing based on the issue that you've identified how each and every one of those elements is there based on the facts that gave you in the situation in the essay.

If you don't, you're writing what?

Either you're restating the facts or writing conclusory which we're not going to get your credit so if I get you in the good habits writing this strong analysis regard to your essay is going to be relatively easy.

Very very important.

Again, you're going to do one issue at a time.

Placing the outline, break apart the elements under your rule column.  Pull out the facts that are relevant only to that element.

Don't rewrite all of the facts and put them ‑‑ cram them in there, if it has no relationship to that element it doesn't belong there.

Right?  A lot of students bring up the facts like why is this here?  You're retelling the story, about the fourth paragraph oh that's to support this element.  So don't bring which is going to support that particular element or make it arguable whatever the case may be and then of course give your conclusion.

Now, when you do take this obviously in write your answer you don't write IRAC, you don't put I and then put the issue and then the R for the reader or the rule for the reader we just do this in the outline to identify where we're at and keep ourselves inked under the pressure of the examination.  Once you read the call of the question, you read the essay two or 3 times you have a good understanding you outlined the exam, now what do we do?

Before you commit you want to run it through your checklist one more time before you commit to writing your actual answer.  If you have a strong outline, do you think you're going to have a strong essay?

Absolutely.  Why?

You're going to discover the sub issues you're going to discover as to what's being tested, you're going to discover what's not relevant and what's not at issue and get rid of it as well.  How many exams that you've got written that there's stuff they're not looking for.  But I do get penalized how?  It kills my time.  So I get frustrated I wrote 2 or 3 issues they're not giving me points for but I can't get them on the exam.  And again the more you do this in practice you're going to learn again this is issue is not here.

Based upon again, your experience.

Again, students who are quick to [Indiscernible] miss issues all the time.

Especially [Indiscernible] issues that going to hurt you.  Before committing to writing your examination, make sure that you have all of the issues listed, what facts support those elements, read the question one more time and run it through your checklist to see if you missed anything.  Because, again, under the pressure of the exam, right?  Time constraints and everything we make so many mistakes we've got to have our tools in place.  So those mistakes are not going to happen.

Right?  That's very important.

Right?  So something that's so rote to you there's no way I can fail because this is the steps I'm going to take and I'm sure there's certain things if you do in life that's so rote to you it's not going to happen, sometimes you drive home and gee how did I get home.  This is rote.  I want this to be the same way.  You're going to follow the steps, consistently over and over and it's going to be second nature to you.  Once you've gotten prepared and feel you run it through your checklist and I don't see any more issues what am I ready to do, commit to the actually writing of the exam.  That will be your final step.  That you make sure you're in your time allocation, and how do I write my exam?  You do head notes for your issue or issue statements and want to make that determination now before you commit to the bar exam because it counts to your time.  Some people like issue statements, I don't have time do I a head note of my issue.  A lot of answers do I, I'm giving you everything but the kitchen sink, I tell you negligence requires that a duty was owed that the duty was breached that the breach was the actual proximate cause of one damage do I need to do that on the bar in nope.

I don't.  I can hand out negligence and my head note can be duty.

Obviously, because since I'm going to head note all of the elements and know I know the rule.  So again there's ways you're going to learn I don't have time for pleasantries is what I call and I have to get right to the jugular of the issue and break I apart.  So underlining and bolding are goods.

Because they can see what issue is being tested?  Also too by reading past exams, I should say, past students answers to those exams, when reading it sometimes you're like where are you?  Reader has no clue.  But if you had a head note I have a direction of where you're at I can give you something verses if you're under let's say it's a foreseeability, and you have an under head note of defense, what?  I might not know where you're at maybe you're under proximate cause.  So if the reader can't really tell you're not gives you the benefit of the doubt, so it's important to identify the issue and let the reader know where you're at.  If you can't tell, so sometimes we get little surprises on the exams and I don't know what the issue is here, I have no idea.  I tell people go back to the facts and pull out the fact that you see is at issue and use that as the head note the reader can see what you've identified as the problem so I can give you something verses nothing.

Right?

Again, underlining, bolding, using your head notes.  If the issues aren't present, right, then obviously don't bring it up.  Write nice paragraphs don't be sloppy.  Remember the readers read these how?

Quickly.

When I say 2 to 3 minutes I'm not really kidding so they know what they're looking for in the examination, so unfortunately that whole hour that you took is going to be allocated 2 or to 3 elements so guess what, the easier you make it on the reader, it will be easier on me.  So see what I'm talking about address and quickly gate through the examination.  I pass the bar, because the graders didn't read my essays based on my head notes and presentation.

Remember.  Keep it simple you don't have to be complex in you actual writing if you don't know how to spell a word, don't use it make it simple and I want you to keep your answer to the IRAC and say, there's two answers, that they say, IRAC or IAC, which is proper, what's the difference between the two.  IAC is where students fall from that they don't have the elements come back from that.  But in practice, see what works as long as your elements have it come back into it you're fine and that will save you time so on the bar exam I did IRAC but when I realized I was running out of time I had to do IAC, I didn't have a choice.  But because I had a good strong outline of the essay, it was easy for me to do.

So my analysis obviously was there.  And that again is important.

If you look at page No. 10, I give you a statement here.  Joe telephones Mary that we went through and wants to buy the car for $5,000 before March first.  Was there a valid offer is the issue and see how it's written.  You can say, look at the analysis and the conclusion, can you read that issue of offer in less than 30 seconds?

Absolutely.

Everything's laid out there for you, so they don't have to spend much time on it.

So, I made it simplistic, you want to make your presentation simple for the actual reader you don't want to make them have to fish for it.  A lot of sometimes they're not going to.  If you have an issue within an issue that's not even being tested.

So let's say you head note nuance and it's not even that.

But then all of a sudden nuisance, they might not see it.  Why are they going to spend 2 or 3 issues that are not as issue, they're not?
So that's where you're going to get frustrated.

Now, again if you look at this example I've got a bold, you can bold you can underline that's up to you.  It depends on your timing.  But I do like [Indiscernible] white space I gave the reader space so they can read my IRAC.

But I indicated for you, so you understand what we're at.  You never do that obviously in a written answer.

Now, again in regards to the exam, what if you see in the analysis, all of my elements of the rule is all what?

They come right back, don't they?

So it's not just a statement of fact, I show how those facts from one little sentence up above, is supported with each and every fact.  So what show it is intent?

What shows the definite and certain terms that's what we call strong analysis and that what you need to do.  By having a strong outline you're able to do this because I already did the analytical thinking when?  When I was outlining the examination.  So that's important I do want you to break apart.  Verses if you looked at the same facts of an incorrect analysis was there a valid offer?  You see I had out the issue, but look at the analysis.  Joe telephones... (Reading).

Wow, he lumped it all together, can't do that.  Because you haven't seen the reader what?  I'm going to argue you showed intent but you haven't shown me the definite and certain terms nor have you demonstrated what supports your definition.  You're going back and matching it up.  So remember, kids how you had the flash cards that you flipped over and one had an A and one add had a B and you turned it back over and you tried to match them.  I figure out what that he is called, this is a truck and this is a duck, where was the truck I flipped over.  You're kind of doing the same thing here.  These facts support that element.  These facts support that element they're not going to that for you.

Right?  It's your job in regard to communication.  And I know it seems to some people silly, but that's the game.  It's your burden, your client you have to prove up your prima fascia case.  So is there a valid offer you have to break apart and dissect every element and show that it is supported based on the facts.

Okay.

Remember there's little points awarding for what?  Conclusionary answer so it's important that you break it apart.  Also by breaks it apart, you let the reader know what elements are going to be tested, you're identifying for them based on the facts.  Now regard to what we've quickly gone through in regards to your essay, I kind of gave you a nutshell so this is something I pull out and make sure I'm doing when I'm taking an essay question.  Read the call of the question first.  No. 2, read the facts once for content only.

No. 3 take each sentence and look at the wording.  Pay attention to and/ors and the punctuation being used.  Why?

Right?  So Joe went over to Tom and punched him in the face, right?

And kicked him.

Two and I'm going to circle those and look at those, what do I have?  2 batteries because if I don't break it apart I'm going to miss it or I've seen some exams can he be [Indiscernible] or conspiracy or, so I have to pay attention, I can't just pick what the facts support and talk about the one.  So the or is important.  You want to take each paragraph and cross check it against your checklist.  If you're seeing a full sentence of facts on that essay beyond you probably haven't made a mistake, it can create an actual issue or it could be to a sub issue or maybe a defense, so it's very rare the bar examiners give you a full sentence of facts that have no meaning.

They don't do that and that's why our fact patterns are one page.

Those facts mean something you have to place it as to where it's going or what is it supported whether it's an argument or something, but you can't just ignore it.

Now, once you've obviously cross checked the through the full checklist and gone through the whole essay, paragraph by paragraph you're ready to outline the fact pattern.  I'm telling you and I can't emphasize it enough talked to a lot of students and they don't outline, how are you going to pass in the outline is really your analytical process.  By breaking it apart you're going to determine where your issues are in regards to the sub points.

I don't ever break those apart I won't ever see them.  I'm not going to see my counter arguments because I didn't look to the see the elements.  I didn't give a second thought.

That's what this is all about you have to think.  They want to see your analytical thinking, and you might be very bright around very good at analytical thinking but if you don't break it apart on the exam, the examiners don't know this.  They don't sit down and talk to you, they don't know, they don't have a clue they're only based it on what you put in your blue book your essay answer.  Now, actually, after you outline exam you want to conclude to each issue and I would guarantee, reread the exam one more time to make sure you didn't miss anything, under the pressure of the exam we do silly things, people misinterpret the facts or get the wrong parties and go back, reread that call and make sure you answered it and then you're ready to write your answer.  That's how you're going to take an essay question.  Again, it's important, why?  To follow your steps.  Why?

So you're successful.  So you do extremely well.

Right I don't want my 60 I want my 80 and they do give 80s so that's something you could [Indiscernible] by taking the steps and using them.  Before we jump to page 12 I have an essay for you, do we have any questions as to what we just went over?

Do most of you I hope outline, because that's a very important step and I know we worry about the time, but I guarantee we can work on the time and we can learn shortcuts but if you don't break things apart, and understand what the examiners are testing we won't do well.  If you have any questions at any time, please just pop it up there.

Now let's turn to page No. 12, this is an essay question it's obviously from the bar.  So we're going to go through the steps.

Of what we just learned and make sure we're applying them.

Right?

So, what's the first thing we're going to do is we're going to read the call of the question.

Okay.

So we're going to read the call so let's go to the call on what theory or theories if any can Paul recover damages from and what defenses may reasonably be raised by No. 1, Transco and No. 2 Diana.  Did this call tell me anything?

This call told me write a bit.

And if we didn't see that means we need to work on our essays and practice so we understand the call.  Well it says theory, remember I told you in regards to your cluster that we learned earlier, torts, contracts, property, remedies, generally that's the area they use theory, well contracts they do not use theories, aye seen that once and I think it was a mistake on their part and that was a an older exam.  Torts they use theory, properties they can use theory, crim law no.

Crim pro.  No.

Evidence?  No.  Plus what else?  I know its Paul and Transco and Diane so I know it's a civil action.

There's no California law.  Right so I know I'm under the first cluster and I'm pretty sure it's torts but let's say I'm not sure I won't write my checklist yet.  So it does say theories so go I 2 +.  So it says can Paul recover damages that's telling me two things one my remedy checklist is not at issue.  Restitution injunction, get out.

But it does say damages so what does it tell me?

General and special damages.

And then depending on the facts I might have to bring up punitives.  If I just talked about general damages, I didn't answer the call.

So again the question, even though it's general, it's a general call it does tell me something and then it says defenses, how many defenses?  2 or more.  So it does tell me something.  Going to call one.  Transco.  What did I they tell just tell?  That's an entity, so I'm going to think, intense [Indiscernible].  So I'm going to write my tort checklist but maybe I'm not intimidated and read the facts and that's fine and then I see Diana who is an individual.  So already by reading the call I've determined it's a general call.  I see I have multiple theories, damages, general and special and [Indiscernible] for more.  Defenses two or more, I see I've got Transco which is an entity, so I talk about [Indiscernible] which a theory and then I have an I didn't do Diane.  Just from reading the call.

So understand your calls very important.

Okay.  So let's go I a head and read these facts.

Now, first blush two this exam is not going to seem too bad, but when you outline there's surprising here and by not dissecting it that's where students miss the point value and don't do to well.

Transco, a common carrier, stop.  Do you know the theory now?  Well, Transco can make you think again of vicarious liability.  Common carrier that's why you need to know your inner checklist where does it come?  Negligence?  Under duty, doesn't it?

So by stopping at that comma and reflecting I have a theory of negligence and deal with the issue of duty.  Okay, yeah I'm seeing issues.

Always chemicals... (Reading).

Period.  Stop.  What are we doing?  Hauling chemicals.  What does it make you think of?  Come on.  Not negligence, what am I thinking of?  You're hauling chemicals.  Strict liability.

So under the first sentence, I'm basically seeing 3 theories vicarious liability, negligence and strict liability.

Just because of my read.

Right?

Now, it also says commercial greenhouse you might not think anything at this point, but why they tell me commercial greenhouse, it goes to damage, your business, you might not pick it up at first and we're pretending we read it through once.  Concerned about the risk... (Reading).

Stop stop stop.  Wait wait.  Who is in the lawsuit?

Paul sued Transco.

Paul sued Diana.

Who hired Diana?  So the relationship is between Transco and Diana, so I'm thinking what happened that Paul can sue her?  So I'm going to put relationship and question mark because manager is coming down to the pike, if I don't think about it and it says as a consultant to assess that risk.

Diana... (Reading).

Okay.  So her job was to assess.

She did assess and says there's little or no risk and she told Transco so the first paragraph I feel comfortable with.

I'm not outlining yet.  But I feel, okay, I see vicarious, strict liability, negligence I see there's an issue that Transco hired Diana so there's a relationship.  How does Paul get in this picture?  Whenever I use those words what should I be thinking of?  Maybe they're not coming to mind.  And I'm ready to go to the second paragraph.  Remember I read it through once, I'm kind of issue spotting on the essay itself I'm not creating my outline yet.  So after I read it through once or felt I understood that it was a tort essay question, I always it on my scratch paper from what I'm using to outline that particular essay so I make sure I use it.  Sometimes if I put it on actual essay I don't use it or if I put it on a separate piece of paper I definitely don't use because it gets away from me.  So I put it what I'm outlining my particular essay I'm looking at.

Second paragraph.  (Reading).

Okay.  So let's dissect this sentence.

One of Transco's trains containing no toxic chemical.  Now if you didn't see the first paragraph that they hauled chemicals the fact that it's toxic should tell you we're dealing with strict liability.

Right.

And then in practice took into consideration anybody, if you see strict liability on the land, what other tort usually crosses over wit?  You look for it.  It doesn't mean it's actually there, but what other tort am I going to be looking for?  So strict liability and private nuisance have a relationship.

So there's another theory I'm going pull out.  So I have strict liability so I'm going to look for private nuance, generally those two come up with each other and then it says, it derailed.  If the train derailed, what is that?

A breach.  Because a train engineer suffered a heart attack by operating the engine.  Before I continue on, what did they put at issue?  He suffered a heart attack.

Well, we saw duty up above as to the common carrier we see the derailment of a breach, how about actual cause, approximate mitt cause, oh.  The fact that he had a heart attack, we've got a proximate cause issue here that they're trying to torment me with.  So if proximate cause, he offered a heart attack, Transco could say that wasn't foreseeable, but remember, unfortunately, heart attacks they consider an act of God and remember acts of God are what?  Foreseeable.  So I'll pull that out at this point.  I sighs the engineer was obese and 5 years... (Readings).

So they're shoving you in a direction that you're going to find this is at issue, you have to argue, but you're doing to conclude it's foreseeable.  But you to argue both sides.  Why?

Because of the facts.

Based on those facts they gave you.  Otherwise what are you going to do with the fact that he had a heart attack in what I am going to put that?  That goes to your proximate cause and gives Transco an argument but under the fact that previous you they knew and 5 years earlier you can say it's unforeseeable but based on the past it could have been foreseeable as well.

Chemical cause... (Reading).

I stopped at and.  Can you just tell me what we just read?  Let's go back through.

The derailment, which we're talking about the train.  Caused chemical spillage at Paul's property and stop at the and.  Where did the spill occur?  Near.

That one word dictates your answer.

And I can tell you, more than half the students missed it.  It's nearby his property.

So that goes to damages.

But remember, in negligence you need to have general damages, right?  Which means what?

Pain and suffering from personal injury.  Or property damage.

So, far based on these facts I have near.

It didn't go on his property.

So if you think about a reader, reading your exam on this exam I can go straight to your damage head note and retailer it right there and see if you got the problem.

Couldn't I?  And most students did miss this they didn't pick up the word "Near" it's not on your property Paul, it's near.  So I pull out damage is general, got a problem.  And it says, and Paul closed his greenhouse business... (Reading).

Well close your business, greenhouse plants that's a special damage.

And cause him to get cancer.

Now, causing him to get cancer I'm thinking of negligence + emotional stress you might not pick it up at this time but when you read on you'll pick it up.  But the facts are there for a reason and if you bifurcate and break it apart like you're supposed to, it's oh, its obvious.

I get what they're coming to, I get what I'm supposed to argue.

Okay.

So everybody with me on the second paragraph?

All right.  Let's go to the third.

Oh, wait before I go there.  It says in fact no lasting damage resulted from the spill.  What did they tell you in we're probably thinking seepage into soil and they're saying no, don't go there, we're not going to bring it up.  So that tells me with my general damages he had none.  And made that obvious so I can't argue seepage.  Third paragraph.  (Reading).

He what some.

6 months after he moved back.  Well maybe you're not quite seeing what this is yet.  Paul's fear for his health from possible expose yourself for the chemicals continued... (Reading).

Which is your negligence plus emotional stress.  He caused this, he closed the greenhouse and then 6 months goes by and he comes back.  Contributory, and assumption of the risk.  If you didn't know, how can I figure that out?
One says the call says defenses take it in order.  I saw, duty, breach, damages, what's next?  Defenses.  So if you use your tools even if it's not obvious in the facts, you'll get there.

Again that's your plan A B C so I make sure I get there.

So, again you use your tools.  Once you've read ate couple of times and gone through the process of issue spotting on the essay you're ready to what?  Outline.  Now, what would you pull out here?  Well I pull out the issues to negligence and go through duty.  Now, on honestly how many people find common carrier?  How many people saw common carrier?  What is the problem of common carrier?  So this is where your outline is going to make a difference because if you pulled out your elements of rule, it's a heightened duty to the occupants of the plane, train, boat, whatever the vehicle is.

Oh.  Paul's not on it.

Oh.

So you would have to bring it up on this exam and show it fails.

But if you didn't break apart the elements I guarantee, which I can tell you students on this exam said common carrier duty, and went on.

No.

You have to fall back now on your general duties and the reasonable and prudent person because Paul is not an occupant of that train.  By not breaking it apart that's where they got you.  So you said all you're going to miss.  You have to it apart.  You rely on the general duty they haul chemicals by train, they have to make sure they do it in a safe manner.  Most of the facts I'm going to pull out.

Actually cause.

You're using your but for test.  So but for the spillage would had his fear and closed greenhouse.  You're going to look at the facts so is this a direct act or an indirect act?  Well they caused the spillage so foreseeable or unforeseeable?  So that's the two elements they put at issue here.  If you go back and look at the facts what can we argue, he suffered a heart attack, so Transco was going to say that wasn't foreseeable he was obese and 5 years had one.  Act of god and tied up in a ribbon saying it would be foreseeable.  And your damages, spillage, but wait a minute.  With general damages you need what?

Property, injury or loss, right?  Or pain and suffering.

So if you broke that apart you would pull out the facts, chemical spillage there near.  There's no general damage.  This attorney sued for nothing under the theory of negligence but do I continue.  Absolutely why?

The call say, damages.

So I'm going to go with special damages because he closed his greenhouse so the closing of the greenhouse is that reasonable and foreseeable, based on chemical spillage you can argue yes, is it too remote.  It doesn't look like, there's a spillage and the greenhouse plants.  Is it speculative?  Don't care what you argue you're going to come back and tell the reader because there's no general damages, you may not get special damages.

So, do you see in this exam I can quickly as a reader look at your duty, proximate cause and damage and determine what your grade is already based on that first issue of negligence.  Absolutely.  And then of course don't forget your defenses, right.  So again, [Indiscernible] I usually don't contributory negligence first, so do a good job and feel it for comparative and so you see that Paul fell to the standard care of himself.  He thought he was going to get cancer and moved away, based ton fear and then 6 months later comes back.

So if you were that fearful, why would you come back and yet you're there for 6 more months, so do did you fall below the stand or of care.

So how he fell below the stand or care and get out.  And assumption of the risk did he knew of the risk?  Yeah he knew of the spillage, he was frightened from it so I would guess he did.

However evidence fail.  So you do with the same with strict liability and dissect the elements and you can steer your causation because it's your same causation damages should be the same beyond, you can argue comparative of assumption of the risk should be the same.  I can do my issue of private nuisance.  Either do it at the end or beginning, I usually do it at the beginning because they're [Indiscernible] but it can go anywhere.  As long as it's talked about in and of itself on its own.

Now, sorry I rushed to the other issues, I wanted to get to Diana now.  I want you to outline.  Let's look at Diana.

Paul is suing Diana.  Who is Diana?  Go back to the first paragraph.

Who is she?

She's a consultant and hired by Transco, so what is Paul suing her for?

You have to run it through your checklist.  Not suing for defamation, not suing for invasion of privacy, there's no intentional contracts.  So I'm going probably going to grab onto negligence.  He's suing for negligence.  So we have Paul verses Diana.  What is the duty?

What duty are you going to grab ordinary to?  So you look to special duties first.  I use a mnemonic sold.

I don't see a statute.

Don't see omission to act.  Land or occupier.  Duties owed to lesser land.

What general duty is here?

She was hired by Transco so she has a general duty to act as a consultant to them and make sure your consulting is correct.  Now what?  By breaking this apart, you will see this is a [Indiscernible] if you have a remote plaintiff the relationship is between Transco and Diana and how did Paul get a in the issue.  So I have a Cordozo issue.  You to show them that Cordozo is in essence Paul's property in the foreseeable zone of danger what can you argue based on the facts?  What was she hired for.  She basically to consult the risk of nearby property ordinary reasons?

Which Paul was obviously a nearby property owner, since spillage occurred during his property?  So he is owed a duty, right?

Agreed, absolutely.

Did she breach that duty?  So remember with the breach you have to show that he failed to act as a reasonable and prudent consultant under the circumstance what is did she say?  She concluded there was little to no risk to nearby property owners, it derailed.  It didn't hurt his property, and there's no lasting damage.

So she didn't breach.

Right?

So by breaking this apart what did we pick up the Cordozo issue, which was worth some good points and we understand with the breach, she didn't breach, would I go to actual cause?  How do I know when the examiners want me to continue?

That's a hard call for people.  Especially in the question of the exam.

Ask a black and white?

Or is it gray?  It looks black and white to me.  There's no way to find that she breached her duty it's like a nail if coffin it's done so I know I didn't have to continue.  But it does say theories so I'm going to run it through the checklist and see if there's anything else and other thing you could argue, which is weird, negligence inflection of emotional stress, so was it foreseeable results based upon her consultation which I would say no as well.  But that's another theory you could bring up.  Why do I go through and make sure if I have to continue or not?  Because the call said theory, damages and defenses.

So, I don't want to do damages and defenses for Diana's lawsuit that Paul's bringing against her if it's not at issue, because it will kill my time.  If it's an absolute, we're pretty safe to say we don't have to address but if you saw that against Transco as well.  That couldn't coexist that he probably made a mistake and go back and see what you're missing based on the facts.  But it's absolute, sorry, no way around this, we're done.  If it was one lawsuit, let's say, we'll change the whole facts on you, one lawsuit against one person for negligence and found there was no breach, and it was type of call, you probably made a mistake and missed an argument and see by yourself and continue because you missed the call of the he request.  Sometimes the examiners have done that.  That's what I call a negative exam.  Makes me feel very uncomfortable but rely on your call.  Go back and say wait a minute I have to address it based upon the call.  So again the more I can expose you to and you have an understanding oh this is why in this exam we stopped here, but look at this one this is similar, we continued why this was just one lawsuit one theory and it was the same type of call, didn't answer the call.

All right.  So I have to continue in regard to my facts.  Does it make sense?  So can you see by breaking it apart in the outlining that you pick up the sub issues, I hope so?  That's going to breed your success.  So on this exam, the common carrier is silly, the fact they give you points for that.

Right?

They gave you points for the proximate cause.

Damage. Cha‑ching.  It was worth some good points here.  Because they're all what sub issues so you know they're worth more than the breach or the general duty or actual cause.

So the point value came in this exam for your issue spotting, as well as your analysis, right?  And seeing what I call the sub issues, so when people say it's an issue spotting exam, yeah but that mean it is inner issues too that doesn't mean you just saw negligence, it's not how you works, you saw what within itself is being tested and that's important.  And if I don't break it apart in the outline process, you'll get things [Indiscernible] because you're not thinking about it.  So that's why outlining is important in regards to your essay.  And I know a lot of people don't do it enough but that's why they're not passing the examination you have to break it apart and understand what the examiners are asking.

Does anybody have any questions on this particular essay?  Do you see how the issues coming up?  Basically on your read you don't pass because you don't know how to read.  Sounds silly, but you're not breaking it apart, we have to take the time to dissect it.  That's all it is.  So by us breaking it apart it seems simplicity, remember life is simple we make it difficult.

The bar is simple we make it difficult.

Remember it's a model answer, so it has everything but the kitchen sink you're going find there's a lot here.

If you argue a little bit differently, maybe in regard to let's say your conclusions to your defenses that's okay, as long as it supports the facts.  People don't understand your argument is different than mine they don't have to mirror, that's what nice about the issue, we think differently but we see the issue and see the argument.  So what are they looking for?

Your analytical ability.  That's what's important.

Right?

So do you have a better understanding now of you attack the essay portion of the bar exam.  I hope so.  I recommend out pulling out the page and pull it in front of you when you take an essay so you get it to rote, so it's second nature to you, so if you start practicing this you're going to start seeing more issues.

And if you've taken the bar before and getting 60s, I'm grabbing a figure, if you start practicing this you should be getting one or two more issues you're up to 70 Wright there just from implementing this little process.

So it does that up and it's worth it.  Does anybody have any questions for me?

Again if you ever think of any questions, so let's say tomorrow I thought of a question, shoot me an e‑mail, at jolly@taftu.edu, what we're going to baa doing now is next Thursday we'll be going over multiple states and I'll break it apart not only give you tips on how to break multiple questions, but how examiners test.  And all of this information is available on the bar website and it's interesting how much information they give you.

So it's important stuff to know because I know where I'm going to allocate my time.  For example, property interest you can see 27 out of 9 in that area, if I'm not doing where he will on that I'm not going to spend the next week on that area.  I'm going to do make it somewhere else.

As graduates you still have access to the student section, absolutely you just go through the Taft STU.  And the password is [Indiscernible].  That will get you into the student section as well.  But you still have access to that and I would use it.

eClasses as I pointed it to you.  And as well as prior bar essay questions so there's a lot of good tools there to help you succeed.  All right, (No sound).

Multi‑state type lecture like we did with the bar essay questions so you need that next week as well.  So you would want it in order to follow along.  Anybody have any questions before we say good night?

Also, too once the sessions get under way if you have any feedback that would be helpful of things that would be better or change things or how helpful it is please let us know, because your goal is to help you so you go in there and fulfill your dream of passing the bar and becoming a lawyer.  If nobody has any questions I guess I'll say good night and hopefully will see you next week.  Have a good evening.   
