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>>INSTRUCTOR:  Good evening everybody and welcome to tonight's lecture our focus will be on the performance portion of the bar examination could you please make sure that you have the performance lecture you have sent out to you.  I do want to point out these sessions are recorded for your convenience so if you want to go back to a lecture you go to Taft's website go, to the student section and go to the bar supplemental program, click on that and pick whatever lecture you would like to hear.

With the performance examination, a lot of people don't like it obviously.

And we kind of have to get over that fear you're going to find performance is self‑contained meaning everything is there for you, so it's not something we should dread or be fearful of and one thing is we're worried about the time.  So these something we need to focus on and make sure obviously we allocate our time so we finish our examination, now remember it's there to test your [Indiscernible] skills to see if you're going be a successful lawyer, you understand the facts and here's the authority and are you able to take that authority and comply it with the actual facts so it's very important that obviously, they can determine by that examination to act like a lawyer, the one thing I see with performance exams is students are too quick to start writing you'll see within the first minutes students are on their lab top writing as fast as they can.  It's not really on your mark get set go, whoever finish writing first wins you have to understand what the examiners are asking you and follow the directions and give them what they want, you do need to allocate your time.  You do need to take the time to outline your exam and hopefully the way you outline it's organized enough that you're able to write a nice strong answer from your actual outline so it's very important if you don't allocate your time you don't set up an actual outline that you're able to write the exam from you probably won't do well, so don't let the panic of time take control of your senses right, break this apart and that's what we're going to go over tonight you get a good structure of what you need to follow.  You might not have performance so what does it contain?  It has a packet where you have 15 to 40 pages of reading materials and it's divided into what we call the 3 parts.  You have the general instructions you have the file which has your letter to the applicants or your associate and the file has your information of your client or whatever we're dealing with and then your library which contains the legal authorities.

The one thing you need to understand, is that the performance examination does test your reading comprehension and you need to be not able to read quickly but you need to comprehend the materials thoroughly when you first read them so you don't have time to go back and reread the material so each document you do read you need to read carefully and able to extract the information from that, that's important.

The problem here you picked a career a profession right where you have to have a good understanding of how to read a complex documents that's what lawyering is about you have to read an statute and if it's and or to support a finding of the violation of the statute or whatever the issue may be, you need to have a good ability to get through and assess the information and you have to do that quickly.

The performance also tests your ability to determine relevance verses irrelevant facts, have you noticed in the essays everything is relevant, performance is a different beast, you might give facts to your client but a lot of it not relevant based on what we've been asked to do.

As you proceed through the file you're going to determine as to what is relevant and distinguish what is not and obviously don't put that on your actual outline.  You're going to expect those.

Now, how do I have a good understanding of what do I know is relevant it's going to be based on the issues.

Well, how do I know the issues?

Right?

The call of the question.

So when you read the letter to the applicant, a lot of times there there's a call of the question at the end of that memorandum that can narrow you down to issues that need to be analyzed, let's say you great the letter to the applicant the memorandum and there is no call.  Well, what you'll see in the file is facts that are repeated constantly over and over that kind of tells you there's an emphasis on those so the more repeat here's the flag they're there for a reason that are emphasize something that's an important fact and still if I'm not getting enough from the file the facts in your case authorities you want to pull those out relevant whatever the issue is whatever is distinguishable to my information.  So you'll know what's relevant verses what I don't need to know these facts.  What I did first in practice and taking performance every fact is important and I rewrote the file with the facts, now what?  And then that of course will cost you time so you need to pull out that which is relevant to your situation otherwise it is going to be a timing problem or issue.  So the call of the question will dictate to help you narrow the issue or issues being tested, the file when you read it you'll see facts repeated in different documents so you know those have some importance right?

Or they're emphasized or of course your authority.

Right when you read the library.

Whether it's one case, 6 cases whatever you're going to see consistently, okay, this case is very similar to mine so I can use this.

And show the similarities, verses this opposite I'm going to use this to distinguish so you'll know by basically going through it.

The one key thing with performance, unfortunately, is you have to be organized.

And that's a problem with a lot of people we don't know how to organize the exam based upon the time they give us, but it's essentially that you're organized in your thoughts, in your arguments and you analyze what you write in your answer and in a logical manner.

All right.  I tell students in regards to prepare you should spend anywhere from 90 minutes to 2 hours to read the file of the obviously the library, to outline and organize your exam and answer before you're ready to right and that scarce a lot of people they want to write right away.  But if you don't take the time to understand and assess what's going on and get it in some structure, the writings is going to be junk basically, so it's not volume is it?  It's your presentation did I answer the question they're looking for?  Am I getting it down in an organized manner?  That's important, and a lot of us don't do it because of the pressure of the time.

Because, in regards to your performance how outline and stuff these are things I will go over with you, so before tonight's over, you'll have a good understanding but if you have any questions please put them in the question and answer box not the chat because I don't see that here, the question answer box I'll be more than happy to answer those.  And hopefully get them all cleared up.  In regards to how to write a performance exam you have to write down your answer, it has to be simplistic you need to explain your position and of course make sure you answer the calls as to whatever its asking you to.  Again this examination what it's testing is your communication skills and ability, and that's important since you want to be a lawyer, it's going to test your ability how to handle under stressful situations and as lawyers you're going to have many stressful situation coming your way you need to handle it and put it aside and go in there with the confidence that I can manage my time I can look at the performance examination and say I'm going to do well.  You have to go in there with a mindset you can write a strong performance exam, everything is self‑contained in that for you, you have all of the information, you the file you have tin instructions you've got the library.

Right so everything there's there there's nothing to memorize, there's no tricks.

You just use your general knowledge.

That will give you enough obviously to performance the performance examination.  Now I want to break apart what it consists of and give you shortcuts if you go through any performance examination you'll see what's the general instructions they're usually one or two pages in length and you're told who the parties are to the lawsuits right?  The jurisdiction which a lot of times they use Columbia, the tasks you're going to complete like you're going to write a memorandum or a client letter whatever they're going you to do.  They're asked to draft in analytical or persuasive examination, and what documents are in the library.  So it's pretty simplicity, so if you read in your practice, the general instructions you'll see they're pretty much consistent so a lot of times you can skip and just going to like No. 2 and I'm going to go to in regards to No. 6 or what have you because those are you’re going to be difference your statement of jurisdiction, your task, so I don't ever read all of them.  And the other thing I make sure I look at the tool is point allocations so if you have a task 1 and a 2, are they worth the same points?  So a lot of times they are.  And sometimes they surprise you and I've seen several performance where portion No. A is worth 30% and the portion No. B is worth 70 and guess what?

Students spend their time equally, ouch because a lot of them don't finish the portion No. B which is worth the higher percentage that's going to hurt so you need to pay attention in regards to when they distribute where your value is allocate the time accordingly that's very important.  After you see the general instructions you see the file.  The file can be anywhere from 10 to 20 pages and this is a factual information you're going to need to obtain, read through and obtain your information in order to answer your question your task and what you're supposed to be doing.  Okay.

In that file, there's a very important due.  That you should always look at after you read the general instructions first is the letter of memorandum to the applicants?  Always going to that document first and start there.

Right?  It's generally going to follow the general instructions and again it's a memo or letter to the applicant and it's going to explain the type of document you're expecting to produce.

So, memorandum, a letter to the associates, is it going to be opposition to summary judgment they're going to let you know what you're task is, it's extremely important why?  Because it's going to describe the general basis of your continue verse I have, the document of documents are pertained or contains your call or question, the instructions on how to performance the task in sometimes in per performance they're going to give you a form so this is going to be laid out there for you, so it's your direction what you need to be doing.  So it is something that you need to understand and break it apart before reading again anything else in the file you want to turn to that letter or the memorandum to the applicant, I would quickly go to the call of the questions which are usually found at the end of the document, so if it's one page verses 2, go to the second page, the call will tell you what your assignment is, in most cases it's going to identify and give you the guidance of what specific issues need to be addressed and that's going to help you, that's going to narrow things down for you.  Right?

Now, by reading the call of the he request, and going there first just like in an essay what's going to do for you?

Going to help you determine the subject matter.

What are the issues being presented here?

And I think again that's a fear we go into, I might not know what it is.

Right, oh, okay it's dealing with negligence or dealing with breach of contract, something familiar, even though the laws in the file, in the library for you, we like things that are familiar don't we?  Anyway by reading the call of the he request, like to determine the subject matter this is also going to assist you in recognizing the facts you need to pull from the file in order to support your analysis.

Right?

Once you read the call of the question now you're ready to read the entire memorandum and break it apart from there.

One thing you will see generally is that the bar examiners have numbered the calls of the questions and this makes it easier for you to spot.  And make sure you follow directions as they're given by the examiners so whatever that call of the question dictates, right, follow it.

Generally the calls are pretty straightforward so don't second guess, follow instructions, used your general knowledge.

To identify issues, right?

Again, the call of the question, if it doesn't identify specific issues being raised in the exam, what I'm going to do?  Read the letter to the associate it has to be there somewhere.  Many times they identify the file in the library materials that would be helpful to isolate the issues so what I tell students is that the answers there, we just have to go look for it.

Right?

So start with that document it's going to be helpful to narrow specific things down for you if for some reason there's no call, read the full letter or memorandum in its entirety and it will give you direction.  Say it doesn't, don't panic because it will be in the file or in the actually library so I promise you the answers always contained in the performance examination so we have to maintain the control.  Now you have to identify the issues for your information given in the letter, once the doing what I would actually recommend if you can narrow the issues start with the outline in that point.  So the exam we're going to go over tonight the issue is negligence so I would break apart and I usually set up my outline horizontally, right, and I put my negligence on the far left.  Opinioned a then break apart I know I need duty, breach, causation and damages, and I might put deferences, I don't know why, I haven't read the facts, but I'm breaking it apart so I know I'm ready to pull out any facts that relate to any of these particular elements.  And the reason that's helpful because I kind of understand negligence because we learned that in law school.  But if they did give you an issue, you didn't know, which they've done that with sunken treasure and stuff like that, and people panic, don't panic, the answers are in there, we're given the elements and we'll break it apart.  So I promise it's there.  Maintain your control of the examination.

Now, again once we start setting up our actual outline we want to make sure we understand the call.

Right?  And then you want to determine what type shall I say of category being tested in, and there's 34 types which you'll see I'm on page 3 of the performance lecture there's a legal analysis in reasoning that's one type.  There's factual or evidentiary proof analysis or tack tall questions.  Some point out ethical as well but I kind of consider the ethical and reasoning itself, but we're showing whether or not based on the conducted supported on the issue that they give you, so I break mine apart into 3 categories.  The first category legal analysis and reasoning.  This is a task asking you to do legal analysis and what you're doing is analyzing your cases that they give you given the authority in the library so you're given the file, these are your facts that happened, all rights with your client ‑‑ (No sound).

Then you go to the library and pull out the actual case authority the language, and this is going to determine that you what legal or factual issues are being raised.  Now, again what you need to do is analyze the relevant facts of the file to the rules of law that you pull out of authority... (Reading).

And you need to support it with why.  So you need to tie it in.  So here's the facts... Here's the element... And it is supported or not and give me the why factor.  It's very very important.  Now examples of the call that are requiring you to do this type... (Reading).

We're familiar with some of these.  What are the duty of due care owed to the client?  What arguments will most likely... (Reading).

So these are very typical types of call of the questions which the task was basically asking you to do in the legal analysis and reasoning.  Now, remember, all it is what?  Application.

So you're taking the authority, right?  From the library that you've read and applying it to your position based upon the facts you pulled out of the file.  Right?  The one thing I do want to point out when you do have this type of task if there's a statute or code, remember statutes and codes are mandatory, you to follow them.  The court has to follow them.  So I would always ‑‑ if it's relevant to the issue I'm addressing we'll start with the code or the statute first and show how it applies.  What you'll see a lot of times is guess what, when you read the case authority it's interpreting, language out of the code of the statute.

Right?  So it's basically helping you in particular manner so you generally apply the code of the statute first because it's mandatory and go to your case authority and then that's basically for interpretation isn't it?

Now, how do you apply the legal analysis and reasoning?  Students need to determine the issues being raised but the elements.  So this is very similar to what you've done in essay writing, right?

So you need to show me in regards to how the facts support the elements.  The one thing that's different in a performance, sometimes like I mentioned to you negligence, all of the elements of negligence might be at issue, but in a performance examination they can narrow it down to one or two issues as well.  Maybe a duty and causation issue.

Right?

So again, based upon the facts, and based upon what you're going to be reading it can specifically be narrow, so that's something you do want to be aware of.

If you're asked to determine whether the client may bring a... (Reading).

But then when you go through the reading of the case authority you'll know, all of these cases are do dealing with duty, here's another case dealing with duty, here's another case dealing with duty, guess what?  What's the issue, we're dealing with duty.

Right.  Because you don't want to write on the other elements, you no case authority.

So remember, with the performance you have to have authority of what you're saying so where do you get your rule of law?  So why would I talk about an actual cause if I have no authority supported so you want to be aware of that.

Again, to show your prima fascia case we gave you the elements earlier, duty, breach, and you'll see on page 4, that's how I laid out my outline I gave one call for facts and break out all of the elements.  Because reading the letter to the associate, I don't know if it's one issue such as duty or then I can cross them out later and I use pencil in my outline so I can mark things out and make it neat and clean or if I have to erase, I'm not big on narrow, that's not organized and then I get confused.  I have favorable authority verses unfavorable.  Or you can use plaintiff or defendant.  And when you read the file you can start pulling out facts.  Now, remember the key thing is, leave room so you can write in your facts and authorities right so obviously I was given an example these are too close together so a lot of times you know like the blue book format, I use one page for like duty, then the next page for breach, the next page for causation so I give myself a lot of room, obviously so I can pull out what I need to pull out, in order to support my position.

Now, at this point, when you start reading the file such as you see I have duty up here you have the relevant facts that support a duty won't you?

Again if you don't need ‑‑ know the elements based upon the call or after reading the file, you're going to find that based upon the authority, so again, same thing as you know in your essay writing I have to have a rule, so you have to use all of the authority in the library, but I'm stuck with what they gave me so if I only have authority that goes to duty I cannot address any other iron, can I?  Because I have no law for it so you have to use only the law that they give you, so you're going to be reassured this is the only issue, there's no way I can second guess it, right?  You only want to discuss the elements at what they put at issue.  If you discuss that, which they don't put at issue you're wasting your time it's killing your time.  Over view.  How do we know what's at issue?  The call of the question for the letter or the memorandum to the applicant.  Based upon what you're reading the file, the relevant facts, right?

Also the authorities in you library so you will know, I guarantee it and again I can't emphasize it enough the answers in the situational, it's that in that actually performance exam, I have to find it.  It's there.  It's not hidden it's really there.

Latter.  So does everybody have a good understanding for the first type that they give you which we call:  Legal analysis and reasoning.  And it's the same thing you do in an essay I tell people all you're really doing is, IRAC and IRAC because you have several cases.

Factual and/or evidentiary proof analysis.  2 task of factual... (Reading).  And what is the burden of proof?

So sit by preponderance of the evidence, I mean what do I need to establish here.  Do you have to show specific intent?  So the facts support the tort?  Or the crime?  That's at issue, that's all it is?  You use a library s for the authority authorities and pull out the actual rules and support the facts if you do or don't.  So you're saying is based on the facts that have been given to you and based on the authority have we met that burden?

Now, documents you'll see are going be a little bit different such as what?  Witness interviews, right you can have documentary evidence, demonstrative evidence, but the same thing I told you previously you're analyzing the elements of the given issue, right?

Or two elements depending on what they place at issue and then support it based on the facts you're not going to discuss elements that are not at issue, so if we're dealing with let's say, let's say we're dealing with first degree murder.  And you see based upon, you know, is he guilty of first degree, did he have a specific intent to kill?  Would I be looking at premeditation, so the call said specific intent, so I have want to show the facts have I met the burden for my specific intent.

You're going know.  Because I want to build the confidence you have to go in there with the confidence.

Again, with this type of question what are you going to be asked to prepare?  You're going to be asked to prepare a declaration, you could draft interrogatories of closing arguments and see I see these terms and one thing I would like you to work on is meaning what these documentations look like, do you know what an interrogatory looks like?  Do you know what a closing argument is?  Closing arguments you don't cite the authority that's the best way to say it, I'm using it but I'm not citing it I'm showing that it's supported pursuant to the facts, I've met my burden, I don't cite pursuant to the case, I'm showing based upon this standard of we need to prove this and this and bring in the facts that I've met the burden in and of itself, does it make sense?  So by knowing what these are and how you get to know these is by practice other he performance exams.  I remember one time this has 6 years ago, the bar examiners asked to draft a declaration, they never saw a declaration or a performance exam with the exam.  And of course the bar results come out and I got a hold of the performance it had other examples in the file of declarations so there is something there for you, go pull from it.  I guarantee it.  Do I understand what these are?  In regards to the declaration of a witness statement it's a narration of facts, that's all it is.  So base clay they're stating the facts what they know in their own personal knowledge to be true.  Interrogatories are written questions, served on a party and all you're trying to do is extract information to get specific questions answered or what they facts they had supporting those contentions so you're trying to obtain those facts.  A closing argument is a... (Reading).

That's all it is.

Now, again how do I know when this is the type of question I'm getting the factual and evidentiary?

What facts or other evidence do we need to pertain?  Or expect testimony would be necessary for our case... (Reading).

So you're going to know.  And how do I know that based upon my direction, right?  And of course what they're asking.

So, that's your evidentiary basically.  Tactical.  This is kind of where you're determining, which is the best way to handle my case, in order to have ‑‑ what you're asking yourself in order to determine yourself how should this be handled, you're going to look at the legal theory.  Based upon the facts what is supported here and then you're going to look at factual proof to see if facts support your case and how am I going to do this?  How do I handle this type of question?  What you're going to look heavily to the library and see what the authority is telling you, based upon the law and you're going to apply the law in those cases to your facts and see what will be the outcome, what is the objective in your case, what are you trying to prevail are you looking at the goals of the support... (Reading).

You're going to see tactical calls deal with should we settle or try the case... (Reading).

It sounds like UCC, huh?

Evaluate the contract... (Reading).

So these are tactical, what should we do and you look to the full situation and give your advice gee if we do this, this is the result verses if we do this, this is the most likely out com, so when pulling the facts out of the file and into your outline you can use your general knowledge of law... (Reading).

You can bring in what your call your common sense.

Right, I know what negligence is, I know what a shareholder derivative action is, you can bring in your common sense but you cannot use your own verbiage for the law, you're stuck with what's in the legal authority.  What's cited?  But sometimes it's not, sometimes they take things out of context or out of order and frustrating, but you have to deal with what they actually give you.

Now, the other thing you should never just what?  Skim the documents.

You want to read them in detail, you want to mark them up when you go to the file... (Reading).

So you've got to pull out what those facts are.  So you don't want to cursory glance them and flip through it.  With your file this is where you're getting all of your factual bases to support your claim.

Right?  For whatever direction we asked you to take meaning opposition, or whatever you're drafting a memorandum in regards to the opposition for the case that we presented for the trial that my defendant was not neglect, whatever it is.  So you need to pull out the relevant facts.  So you need to read it.  And I remember I told you too, that when you read the file, what are you going to see redundancy, so any facts that are important come back in different documents.  So repetition.  So if you see things that are repeated over and over and over, guess what you're going to be pulling those out.  It means something so I should be clueing in to what it actually means, does everybody have a good understanding in regards to your file and how you're going to go through your file?

All right.

The library.

Now, the library is going to contain anywhere from 10 to 25 pages and can consist of what we call codes, statutes and/or cases.

Typically the library... (Reading).

You will see obviously when you go to the library, they might have a index for you, to see what you're going to come up whether it's 6 cases or code and whatever the case may be.  You'll find the codes and statute average about one‑half page in length... (Reading).

So this kind of gives you an idea of your timing, doesn't it?

It's important to read each authority... (Reading).

And you've got to read in its entirety even though you think you recognize it because I guarantee they probably change something there.

Be aware some of the authority in your library may apply to more than one?  More than one issue.  This hurts students a lot.  So if you're saying wait there's two rules in this authority, probably was two issues, so you want to go back and make sure you mark that up and pull it out because it's important.  So don't be afraid if you're using your authority more than one time in your answer it doesn't mean once I used it, disregard it.  Because sometimes some authorities have different issues, meaning multiple that happens to be relevant to your situation.

The key thing you must remember, you must use and apply each and every authority in that library.

Even if it's not relevant, guess what?  You're going to have to bring it up and explain how it's not relevant.  If it's against you, guess what?  You're going to have to distinguish it you can't just ignore it.  So each authority does mean something.

You must use the laws stated in the legal authority even if it's contradicts what you learned you're stuck with what's stated.  Before I go into how to read the library.  In the library you could have cases that should have multiple issues in regards to your rules you're going to mull out.  I told you in regards to the codes and statutes they're mandatory, right?

And that you're going to start with those if they're relevant to the particular issue you're addressing.

Right?  Because again you have to follow the code, the statute.

Other thing with your case authorities look to the jurisdiction.

Because I told you in the general instruction they gave you your jury diction, it's something I do usually write out on my outline, because sometimes the authority they give you is not in your jurisdiction, that's a way to distinguish show it's not going to apply, versus the other two cases that would follow what I do, great they're within our jurisdiction, so you want to pay attention to that as well, that's very very important.  And in the other thing I want ‑‑ we're going to reiterate to you, you must use all of the authority, you can't ignore it.

Right?  It's very very important and it needs to come back.

Now, with that being said, let's say with some of these performance you see, look at that statute they gave me, ah, you can paraphrase.  If there's something pertinent in the statute I want but it's not going to a lot of stuff that's not relevant to me, then cite it properly, write your dot dot dot, paraphrase and do that as long as you make it known to the reader.  So if the statute is 15 sentences, but only two of them apply to me because it has or this, or this, or this, well the portion I want only has the two sentences go ahead and cite that and do your proper citation so you can just pull that language out, in order to argue.

Right?  So that is fair game isn't it?

Now, what is book briefing?  That's what you're going to do to your library, you're going to book brief your cases and then you can go back and pull it out and put it into your outline so obviously you can match it to your facts.  Book briefing, a code or a statute you're going to dissect the elements aren't you based upon the issue of what you obviously you determined was put an issue.  You want to mark the code or the statute with your R in the margin, my buzz words or guidelines that are going to help you.  And specifically you have the buzz or the guidelines or the annotations put your little A there.

You need to identify the underlining elements in the code of the statute to see what?  Based or supported on your facts... (Reading).

Again, as I pointed out to you, a lot of times the code of the statute will have more and you don't need to apply I all of it but you do want to pull out the actual language and make sure you're using the language of the code of the statute to make it clear to the examiners what?  That you are using the authority.

Right?  So I have to let them know I'm understanding using the authority.

In your book briefing of a case you're going to look to the date and the jurisdiction of the case.

Look to see who prevailed.  This is going to tell you which column to place your case.  Plaintiff column or defendant column, good authority or bad authority, however you laid out your outline and then what you're going to do is with this case, if the defendant prevailed obviously you're going to generally be basing the defendant in the general column, and then you're going to though know how this case is going to be interpreted for you, right?  Meaning how you're going to actually argue it.  If you represent the plaintiff and the defendant prevailed in the case, and then you look to the characteristic from your client's position right?

You're going to read the case thoroughly and determine what I can do to distinguish verses if it's favorable to me such as the plaintiff you're going to look for characteristics which are similar, similarities.  You want to underline the facts and put a little F out in the column those are your facts.  Next, you want to put a little rule of law and put an R out in the column and of course if there's two rules, rule 1, rule 2 and make sure it corresponds and then of course, with the key buzz words in the analysis you're reading put the A in the margin and then of course your conclusion, so you're kind of IRAC, or FIRAC, your actual case authority.

And then once you have an understanding, because you book briefed, your actually authority I'm ready to glance at it and put it into my actual outline.  Now a lot of times with this, we do mark up the facts, why?  Your book briefing of the library, well, I might need to use the facts, I might need them to what?  Distinguish so those facts are important.  But if the authority rule that I'm pulling out of the case authority is dead set on I don't use the facts, I use my case facts.  So another way to shortcut your time, you don't have to tell the reader, gee in this case, this is what happened.  And this is the rule of law and then apply it to your situation, all I'm interesting is what the rule of law, so pursuant to, you know, the Detroit case, the rule of... And then cite the rule and then show how it applies to your position.  A lot of times because of timing I don't use the facts of that case and a lot of times it's not relevant still in with banking and my case it's dealing with negligence.  How is that relevant, we have two different factual situations so a lot of times I don't have to use the facts unless I'm distinguishing or if it's something dead set perfect on, I'm going to say we should follow this to the T and bring in those facts but if they're not relevant to situation not going to bring them up I don't have the full‑time.  When you analyze the case that's in favor in your client's position, you want to look to the facts that support your position.  And look to the characteristics and determine what's significantly the same verses what's actually different.  When you distinguish, so you have an unfavorable case, what do I do with this?  You wants to look by the facts and distinguish based upon the facts or the reasoning is it the reasoning consistent with the application of facts to your file?  Look to the jurisdiction of the authority.

You know, California, Columbia, don't have to follow it.  Make your argument.  See if the case is out dated.

Right?  So if it's something they're citing that was 1800s and yet we have more current cases, then maybe those cases should be followed.  So there's many ways and obviously for how you can distinguish the actual authority.

And it is very important at least in my belief that you take the time to book brief your library.

So you have a general understanding of what's going on now and then you're ready to what?  Transport it onto your actual outline.

Outlining your authority.  Very important and a lot of students don't.

Outlining is the key to a well written answer.  It's pretty much impossible to do well on a performance exam... (Reading).

How can you keep it all in your brain?  You need to use your tools and map it out you won't be able to remember the specifics, it could be in regards to date, how do you remember that?  You have various authorities?  Are you going to remember every rule for each authority and get it right?  If you outline properly it's not going to take you that much more additional time because you're outlining while you're reading through the exam packet when you're reading the file you pull out.  When you're reading the library you're pulling it out.

One bad thing is to try to do is read the entire performance exam the file and library and then go back and try to reread it and pull it out.  Most students run out of time.  So I recommend that you outline when you're reading the actual file and reading after the library and book briefed it and pull it out into your actual outline.  Use a pencil, it's easier to erase, I don't want an arrow going left and right and backwards.  I don't want to get confused from my outline either, what's going to happen?  I'm not going to use it, I'm going to [Indiscernible] my outline.  So it's important that you get the outlining down.  Before I kind of go through the time allocation, what did I just teach you?  We're going to read the general instructions quickly.

And you're going to do this in practice, because I would recommend anywhere from 10 to 20 performance exams that you should have underneath your belt before you take one, but you see the general instructions have consistency, over and over and over, so I won't have to spend more than that minute reading it.  Then you go to letter and then memorandum to the applicant.  Some call it associate but it always says applicant.  And read the call.  Which can be found where?  On the bottom of the page and see if I can get general direction as to what my issues are.  And then you're going to go through the file.  And pull out that which is relevant to the issues which you know is being tested and then I'm going to go book brief my library, one case or one code at a time and transport that onto my actual outline.

Sounds good.

Now, let's say [Indiscernible] around let's say I read my letter to the applicant and I have no idea what the issue is.

I'm reading some of the file, hm, not really understanding and another way this is something you want to do in practice, and it depends on your timing, see I've never had time I'm always running out of time, 3 hours is short, narrow I have to get this done, what I would do and recommend is read obviously the general inn instructions go to the letter of the applicant, get your direction, and go to the library, and book brief it.  By doing that first, you should see consistency of what's being tested.

Right?  So is it the duty?  And then what element of duty are they trying to beat over your head?  You're going to see it there you duty of authority.  So you get a strong idea as to the duty, duty is a reasonable person, you know duty not to subject others to duty ‑‑ you're going to see consistency with the language.  That duty does extend to a trespasser, is r you'll see it.  So I have a good idea, I need to show reasonableness based on the circumstances and includes the trespasser, now when I go back to the file and all I did was book brief my library I will pull out relevant facts that I show are going to support the authority I've read and then I go back to the library and pull it out onto my outline so my outlines organized.

Does that make sense?  So that's another way for you to undertake and see if you can get it all together so it's authorized.  Why?  I don't want you to abandon the outlining process because if you do then you're going not going to have a good strong exam.  And I'm sure going through some of these performances they're not that bad, it's just the timing and the more you get familiar with certain things of how they write their general instructions and they're letter of the applicant or a letter of memorandum to the applicant or familiarity you're going to get faster.  Think back to when you first wrote ever your first essay, I'm sure that took an hour, no it didn't a lot stronger, so same thing here, the speed will come.  So I caned give you an authority on time allocation, it can be modified, mine's always on the further side unfortunately.  So 30 to 40 minutes for the general instructions and file materials so mine would probably be 40 minutes.  And this include reading the general instruction... (Reading).

Right.  Remember, when you read the file you're going to read what?

Every single document you can't skip anything.

So even if they gave you a newspaper, what's in there?  You have to read it.  There has to be something per innocent otherwise would they give it to me.  So you have to go in there and find out what is pertinent.  Meaning every document that's in there, every word in there is not pertinent you're distinguishing what is relevant and what's not.  But I guarantee there's something in the document.  So it's my job to find it.  So regards to the general instructions and the file materials so you spend 30 to 40 minutes, so do this in practice, and see if you can get your timing down.  When we have structure you get it done.  If you have task that you need to get done today ‑‑ (No sound).

You're doing the same thing here.

Okay.

Another time in regards to getting through the library, anywhere from 50 to 70 minutes, that's a good amount of time.

Right?  So you're going to read each authority.  You're going to book brief.  As you read.

And then you're going to transfer the information where it's per innocent and relevant.  Once you get one authority done, you go to next authority and do the same thing.

Then of course, 10 minutes to review your outline and make any adjustments before you commit it.  You're going to use this time final additions... (Reading).

This is your opportunity to consider all of the data... (Reading).

Now, this last 10 minutes is something you're going to circle and look at.

I never had that last 10 minutes, ever.  So where do I get that from?  That's why I read the library before I did the file.  So everything was in order, organized for me.

So, this is one way, I've given you a second way depending on your timing because, again I consider myself a slow reader so I never had the luxury of 10 minutes so if that's the case with you, then read your general instruction letter to the applicants, go to the library book brief and then go back to the file and then go back to the library to pull out and then go to your 60 to 90 minutes to write your answer.

Does that make sense?

If you're organized and have it properly outlined you should have no problem completing the exam because it's all structured for you.  And shouldn't be going back and forth what?  Through the file to get some facts or going back to your authority and pulling things out you should have it marked down and have it actually in your outline.

Remember two with the authority it's important to what?

Use the language.

You've got to use the language.

And show support for your position again based on that actual language in and of itself.  So again is the performance scary?  Absolutely not.  Right, again everything is there for you, you're going to determine in regards to what you're being asked to do, you're going to know the issues based upon what?  The call of the question or based on your file facts or based upon what?

Your case authorities so there's no way to hide it if you see something that you've never seen before, remember, the answers in the performance exam go look for it.

So how do I draft an opposition to summary judgment?  I have no idea, but I guarantee there's going to be a summary judgment in your file.

Right?  So we don't let the exam take control over us we have to maintain an actual control, does that make sense to everybody?  Is there any questions ‑‑ it's a good time of how you should handle an attack the performance examination?  I think the biggest problem is the time.  It's 3 hours and that's so voluminous information nigh to work on the timing but if you read the performances, they're not really that bad.  If we don't let the anxiety about the time pressure in, we can't, otherwise we lose.  Again too if you don't understand, don't panic, go find it.  I promise it's there.  So keep that mental mindset and then [Indiscernible] determine, you have a losing case, no I'm not going to let that happen.

And then you're going to break that apart.  Any questions this point in regard to how you're going to attack that performance, how you're going to outline the performance?  I want to spend some time on the outlines.  Shortcuts.  Now you're going to divide it hopefully in 3 columns, obviously in the far left is going to be your facts.  Right.

If there's a percentage to the call you want to allocate that too you want to allocate that time.  I know many people who haven't passed because they didn't allocate the time in the performance where the last part was 70% and they weren't done.  If you're only getting to get 30% of the 70%, ouch.  You're going to get 65 if [Indiscernible].  And draft on the far left hand side put out your issues if you know what they are at that point and then you're other two columns could be good or bad authority or plaintiff, defendant you can lay it out either way but I would be consistent with what you do.  When you pull out your actually authority there's shortcuts with you can do.  You want to pull out the rule you have to use the language of the rule so that's something that should be written out on your outline.  Right.

The reason that is good, like, good melody, look at how many elements there are, they gave you factors, ouch, but that's a going to make you thinking about it.  So you read the facts so you see the correlation, verses if I don't do that I never got to what?  Analyze it I didn't see the correlation.

That's going to hurt you.  So it's important for you to actually write out your actual authority.  If I'm not going to use the facts I would don't it because I go back to the library if I had to pull them out.  But you can put one or two words that would trigger your memory but you have to pull out the actual rule of law.  If you have something that would be distinguishable, I would pull it out.  The other thing when you go through the authority is always be careful of footnotes, a lot of times the footnote is what we're supposed to be using or if they give you test, pull out those test.  Right or factors, a lot of times the flag go for you, they put 1, 2, 3, or first, second, third, that's important.

Right?  So I know I need to pull that out in regards to the actual authority.  So if you get your facts that are kind of, relevant obviously, to your actual issue, then you pull out your authority put them close to those facts that are going to support that authority.  So if the authority is dealing with due city and you ‑‑ let's say we have two issues duty and causation and the first page of your outline has these facts go to duty, I put them close to the facts that are good or bad for me, whatever column the case goes into how I read it.  And put it close to the facts that support that negate the duty elements and obviously on the second page we have causation I put the authority that supports the causation close to those facts, right, because otherwise I'm going back and forth or drawing arrows and we don't want to do that.  You won't be organized.  So [Indiscernible]

Pull out the Xenophanes performance examination that was spent out to you.

Can you tell me did most of you get a chance to look at it?  Because that will give me a better idea of what to talk about.  Has anybody read through this file?  Read the actually library and get an understanding of what the issues are and what's going on?  Is that answer no?  Anybody?

Okay, the first thing you're going to do is what?

You're going to read the general instructions.

So by going through the general instructions you're in the State of Columbia, now the outline was sent out today, I think this was sent out 4 hours ago it got waylaid, but the performance exam was sent out on Monday, if you don't get it on your e‑mail, sent me an e‑mail.  But it was sent out later today.

It wasn't done right, so sorry.  In regards to the instructions, that's the first thing in your performance exam you should read.  It's going to tell you in your factual State of Columbia that you have the two sets of materials, the file and library.  That's consistent.  The legal file contains, and the file contains these are consistent instructions that you'll see redundancy in any of the performance you pick up.

(Reading).

You're going to see these are consistent.

Right?  And then it tells you mart A and B that the performance is 50/50 in this case.  So you're consistency there that you should be able to read that general instruction in one minute or less.  Practice these.  Pull some out and look at them.  Now this is the next document.  Is the memorandum or the letter to the applicants?  In this you should pull it out.  They give you the facts in the situation, which Xenophanes, so it's presenting the first issue in the freedom of religion and the second issue, cruel and unusual punishment in the 8th amendment, notice on page 2, it says No. 1:  And it gives it to you, and the first action... (Reading).  They just gave it to you.

So, remember, I told you when you do read the memorandum or letter to the applicant, go to the very last part of the document which in this case would be on page 2, which is my page 4, right?  And read those calls one and two.

They gave it to you.

The other thing this particular performance did they told you the authority where it goes the Ali verses Dixon, Sosebee vs. Murphy this goes to the first call, which is helpful.

Right?  So I don't ‑‑ definitely not going to second guess myself there and then they gave you the second issue which is concerning the 8th amendment violation... (Reading).

So you have two tasks here you have a task of writing the memorandum, as well as the closing argument to the jury.

Right?  Which we know what a closing argument is you don't cite the authority but use it use the evidence base 9 at the trial supported.  And notice here they give you the authority as well.  You use Hal vs. Williams... (Reading).  So you know your issue, you know your tasks now I'm reading to set up the outline so you set up the 3 columns in your outline and write out the first issue, the memo I would put one state of Columbia, 50%, so I know each issue is weighted equally and First Amendment freedom of religion, skip two pages because I write big.  So those are the two issues I'm ready to go through the file and pull out what's relevant to support those two different issues.

Right?

So again as you can see from the letter to the applicant it's very what?  Important its crucial documents the key.

And that's why you want to go there.  Now once I read the calls, at that point and then you can go ahead and go back to the beginning of it and read it through that's fine.  Right.  You should read it through at least once to get a good idea.  Plus they're given you facts plus they reiterate the issue over and over several times so I'm telling you it's there.

I promise.

The next document is a memorandum to all lawyers and what this basically tells is that it so what you need in a memo.  So it says all persuasive briefs... (Reading).

They gave it to you.  And then you see the second paragraph, they told you unfortunately what they want is [Indiscernible] and they gave you an example verses improper vs. Proper, steal it, copy, insert your own facts in there to support it.

Right?

I always use their point headings, take it right out of there, insert my facts so it makes sense.  So take medication in the absence of a... (Reading).

So I might use this one for the first issue in regards to the freedom of religion, right?  It also tells you the body of each argument... (Reading).

They gave it to you.  And how the facts support our client's position.

Verses the second memorandum which is on page 6, it tells you the directions for a closing argument.

Right?  So even if it's something I've never seen or never done, don't panic the answer is always there.

It says the closing arguments should not disclose or make... (Reading).

So how do I know to get this?  What do we look at?

The jury instructions.  Because injury instructions are going to tell you basically the burden isn't it of what is going to be established here.

So this deals with your call No. 2 with regards to your format and how you lay it out.  So everybody with me so far?  Now we get to read through our what?

Through the file.

New, again you go through the file you're going to see several different types of documents the first one is the complaint and they gave you an affidavit in regards to the complaint when you go through and read it what have they given you.  Why he's complaining?  What's the purpose?  Why is he before the court?  So when you read the documents they give you the previous medical treatment he had.  At the hospital.  How he use to have the name Brian Hamilton, how he had unbearable pain in his back and he's back for surgery again.  When you read this, I don't think you need this fact, but the first doctor was committing malpractice, because the issue came back.  How he refused to get anymore treatment because he... (Reading).

How he converted his religion and how now he uses a Greek name Xenophanes, Xeno for authority.

Verses the affidavit of the doctor, Vetrove, he gave you a lot of facts that reiterates his back problem it tells you he informed him to wear the bracelet and he's stalling as he tries to see if they're allowing it.  Until they say for insurance purposes the answer is no.  But it reiterates to his back problem and berth name it also gives you if you pick out here to sub constitute a name and cost of estimate of 87 personal hours you might not pick that up at first, right?  But the key things you should be pulling out of here is the reasons why he cannot wear two bracelets.

The insurance and why they rejected it they can't give him a waiver and you should be able to determine based on this document it really goes to the issue No. 2 as to whether or not there's a violation of his 8th amendment for cruel and you think usual punishment by denial of his medical treatment.

Okay.

Again when you read these documents if you haven't yet you'll see again redundancy so you'll know what's important.

Then when you get to the partial transcript from the trial proceedings they tell you about Brian Hamilton, how long he's been incarcerated, in regards to ‑‑ this is one of the guards basically, and when they allow exercise, how much exercise, and regards to the general population verses he's been isolated so they give you those facts and then of course, Xenophanes tells you how he feels, with the muscles the depression, he's feeling defeated, he's filed, 3, 4, 6, grievances and nothing gets done.  Many occasions he's been on bed rest but mentally he's not on bed rest but he able to exercise and get around and why he's in minimal segregation, because his life is being threatened so there's facts you're going to pull out dealing again with the second issue as to the cruel and you think usual punishment as well the administrative segregation so the medical reasons as to why.

Of course, was there opportunities of allowing them ‑‑ remember they basically testified shortages of staff and stuff like that.  And they gave you his block size and cell size where he was and why he wasn't able to exercise itself which all of this goes to your second issue, right?  So these are given you facts act his incarceration, why he can't do the exercise such as lock downs, grievances, they also stated in their report day so they have a shortage ‑‑ and they also gave you if you look at page 22, at the last page before the library, I'll be covering the totality of the circumstances test and they gave it to you, because when you read your authority that test comes right in there, doesn't it, oh I've seen this somewhere before, so you should know it's very very important.  So at this point you should have what?

You should have your outline before you book brief the library, divide into 3 column, have your motion for summary judgment, opposition ‑‑ in regards to we should get a summary judgment issue on his freedom of religious rights and you should have in here that he's Brian Hamilton you should have pulled out here he n regard that he's in prison, he's had prior back surgery, because of his previous medical records under Brian Hamilton they felt he had to make a ID bracelet but he converted back to Greek, and he chose Xenophanes and he [Indiscernible] so you want to pull all of this out based upon what you read in the complaints, right?

And then of course, now, match up what?  When you go read the authority to this, versus the second page which is dealing with your issue of the cruel and you think usual punishment with regards to the testimony and transcripts with regards to they're feeling there, and how he's been incarcerated how they lock downs but they basically let him out but they haven't let him out.  Grievances with his exercises, his depression his headaches all of that should baa pulled out and put in the facts column for the cruel and unusual punishment so everybody with me?  Kind of hard if you haven't read it.

So, you've kind of have a general idea as to what?

What's going on?  Then you're ready to read your what?  Authority.  In this performance you'll see that first we get the what?

Rule 39 trial by jury or by court, section C, and trial by consent.  So what do we have to do this?  You're drafting closing argument and the court upon motion or in its own innovative, [Indiscernible] is which is going on here with consent of both parties, or may order a trial with a jury whose verdict has [Indiscernible] if trial by effect has [Indiscernible] so I'm going to use that basically saying this advisory jury is because that's whose hearing the case right now that we can basically allow them to hear it and [Indiscernible].

So that's why that's there and then the two cases they gave you to the go to the first issue, right?

The first issue is what?

We're drafting a memorandum to the summary judgment motion to his freedom of religion so we're supposed to use the Ali verses Dixon case and the Sosebee vs. Murphy.  Hopefully if you have yours in front of you, you'll see the first three four paragraphs are all facts.  So you're basically reading about facts, facts, facts and this dealt with a prisoner who wanted his religious name but they couldn't add it to a prison trust fund account, he couldn't use his account, and of course it was a violation of his religious belief because he converted.

Now, if you look at the last paragraph, it says the court held that when a prison regulation infringes on an inmates... (Reading).

Turner vs. Safely.  And if you continue on it says, whether a considered judgment has [Indiscernible] first there must be a valid general regulation... (Reading).

Accommodation will l have the guards in the allocation of prison, resources generally.  And this is the 4th.  Absence of ready alternatives... (Reading).

So, even though they're saying prison, what are we using this authority for?

The hospital administration.

Right?  So is there a valid rational connection between the hospital regulation right?  And the legitimate interest in regard to that regulation remember they felt that since he's been there prior been there before they can accept the records, or if there's an emergency situation, so that's something to point out.

The second ones alternative means for exercising the name of constitutional right does Xeno have means?  Based upon what he said if he uses his original what?  Name he would be getting [Indiscernible] he has?  Viable alternative.

Remember, they told you, be a lot of man hours to cross reference.  Right?  So remember the 187 or the 87 administrative nightmare so we can pull that out.  And of course, lastly the absence of the ready alternatives available to the hospital to obviously have pulled the regulation to have Xenophanes using his name.  There is a viable alternative, go change it.  What about people who are adopted or married what do they do with those people that have alternatives so you can see this authority, kept saying with the prison, it really deals with the hospital in this situation so, the turner standards you should be pulling out here, those facts are very important and you want to go through each one of those with the facts whether they have or have not been supported.  Verse it is Sosebee case, which is next.  Again you're going to the first full page is all facts and then it should have showed up in a footnote but the way it transpired it didn't.

And then it say it is summary judgment is to be rendered when, there's no... (Reading).

Material fact that his amendment rights were violated.

That there is no general fact and say yeah they were.  So these how you're going to use the Sosebee in regards to that authority.  Pretty straightforward.  Any questions on the first issue and the authority of what you should be pulling out and obviously you're going to put it on the outline and match it.  Any questions?

You guys are awful quiet tonight.

All right.  The second issue, member they told you, you had to use Hal verses William and Mitchell verses Rice, so they laid out the authority you.  Let's look at the Hal case, again in regards to the similarity you're going to see again you're dealing with the prison situation, cruel and unusual punishment but the first page is dealing with facts.  But when you look at the facts, you should be familiar with what you read in where?  Your file.

Right?  Because they told you in regards to disturbances in this case was itself was a mess hall, lock downs and that whether or not he had anything to do with riot is not relevant, but cell being stuck there.  And then you see on page No. 31, the Wilson case there's a two‑part test with the 8th amendment with conditions of confinement.  Whenever you see test you have to have it back.

(Reading).  And then subjective where we remember in the file, [Indiscernible] Xenophanes felt depress.  Flabby, consistent headaches doesn't feel like a human being, those are all words he said in his transcript.  So is the deprivization [Indiscernible] is it serious?  I would say yes.  And deliberate indifference if you look at the warden's testimony and the officers, well he only filed two or three grievances, no, how about 7 or 8?

Right?  And then of course, the warden couldn't tell you the last time they exercised, there's inconsistency with the testimony wasn't there?

So were they deliberately indifferent to their needs because they don't get out to exercise 3 times a week and then bring all of those facts to show what?

Well, if you show the two‑prong test the objective verses subjective it's a test that claim your 8th amendment right has been violated so this is a good test.  Remember too, when we're reading through the transcript how they said they're going to look to the totality of the circumstances, I haven't seen anything like that, have you?

So I know I must be missing something authority.  Oh, let's look at Mitchell and guess what, you'll see that they first four paragraphs are facts, and then the last paragraph, before we flip the page has the rule.

So, it says here this court has repeated state that had when reviewing conditioning... (Reading).

And that must be considered as to the totality of the circumstances.

Right in.

So those are all the factors determined the totality of the circumstances, which we know is importance because they told me.

Right?

So the overall duration, I forget it was he in there for life for forgery, but I don't know how long.  The length of time the prisoners are locked in cells, well he's in locked in all day, based on where he's at and not in the general population, the opportunities for them to provide exercise.

Hm.

Right?  So you want to bring in all of these, and you could even sub head note these if you would like, and bring in all of the facts that are supported based on your file to show they've been supported so there's a violation of the totality of his circumstances his 8th amendment.  Once you book brief what do we do now?  You do this one case at a time you would don't them all like we did and put it in the outline because you'll forget but once you back brief it you're ready to take this authority and put the rule close to the facts and if you feel you need the facts of the case, pull that out too.

Right?  So your FIRAC what you did for your book brief.  I don't pull it out, the main thing I need is the rule of law and the language if there's facts I want to use I pull those out or sometimes you can bring tabs, right?

I would put page 6 or whatever it is, and that means cold copy where you tab it in your library in the performance exam because it's too much to write out, sometimes I'll do that, but I never do that with a rule, why?

Because I want to pull out that language on my outline so I'm thinking about it because I read my facts I need to think about the relationship to my facts to that rule of law.

Right?  I don't do that I guarantee I'm not going to do a good job, I'm out of time.

Because what do I do?  I'm going back and forth and that's not good.  So you need to understand your rule and think about it.  So you need to pull out the actual language.  Facts, shortcut it.  Put the page number it is, as long as you put it in your outline.

Now, for the closing statement there was, so let's go back to it, now, that was on page No. 6, and they basically gave you a memorandum on your closing arguments your job is and it says states list... (Reading).

So in our case we want the show of cruel and unusual punishment and we took out the objectively and subjective test they have to show they've been based upon the testimony, which we read from the file and then it says the authorizing the evidence of the supported facts... (Reading).

So, on that memo they gave you 7 points that I would use, does that make sense?

If there is no format, let's say they said closing argument and didn't say anything that's where your knowledge as to what a closing argument will help you, but all you need to remember is you cannot use the authority, all that means is don't write it, use it say, ladies and gentlemen of the jury we need to show an objective standard and you know deliberate indifference based on the testimony you heard there was a deliberate indifference because... And bring in the facts.  I'm using the authority but I'm not citing it.  Further we need to meet is subjective standard and bring in the facts that that's supported as well.  That is no format I tell people to stick to your IRAC.  Where's the rule of law?  Closing argument can't cite it but I can use it and tie my facts to show it's been supported.  Make sense?  Hopefully that answered your question.

So this is a performance exam I would say that's like 6 out of 10 it's not that difficult you'll find on the bar examination you'll get one relatively nice and easy pretty straightforward and one's a bear.  But you handle them both the same and go in there and attack on do well on the performance examination because they're I equivalent to the 4 essays I need to practice these and get my method down.  So at least you can get through my performances but you're setting it up, right so you make sure you go through it.  The other thing I want to point out is timing, if you don't practice these you'll never get your timing down and granted I only did 10 before I went in, I should have done more.

Time [Indiscernible].

Right?  So again, the more I can get you to expose to these they're going to help you, if you've taken the bar before and find this to be your low point you need to work on it and the only way to get there is pulling out as many as you can and going through them and understanding them and seeing where your weaknesses is it your time?  Or not really understanding the authority?  What's going on?  We have to diagnosis and see what's going on.

Do not ever use the heading, IRAC ever in an essay or performance ever.  Never never never.  Always camouflage, so you don't want to do that.  In a close argument you could put the issue before you is to determine whether there's da, da, da that's fine.  And we need to meet this standard, which is really your rule, and now you're going to do the facts to show that element of that rule has been supported but I never said it.  Camouflage that's the way to look at it.  But you never put IRAC letter on an essay ore performance and again if it's something that I know I'm not use to use the authority, I basically say we need to show that the issue of da, da, da... And kind of make it more narrative so it doesn't look I'm doing a short brief issue rule, don't do that.

Okay.  Yeah never do that.  But again, just what have you seen before?  So ladies and gentlemen of the jury, we need to determine the of... That's fair game.  All right.  And the burden we know to show and pull out the rule of law and show how it's been met.  Does it make sense?

Yeah, I had to say that in reiterate guards to the IRAC and that's a death nail.  Are there any other questions at this time?  This is a good performance exam if you would like to take a shot at it.  Write it if you haven't send it to me and I'll give you feedback, so it shouldn't be something that's horrific especially if you've never taken one, that's good way to start, we're in late June so you should be practicing your performance exam so that's something you should budget time for, because time gets away when we're studying for the bar, around trust me you never feel ready you might feel I want to get it over with, but you never feel you know everything going in so you need to allocate your time between essays and multiple choice questions and performance because you don't want the one section of the exam to cost you your exam that's too much investment wise to have that happen.  We don't want to happen.  What's going to happen now?  Obviously you've been sent the performance exam you should have been sent the answers and well as the outline if you want to write it, please do so.  At jolly@taft.edu, I have 3 essays questions that will be sent out on Friday that's what we're going to review on Tuesday and I'm doing it by cluster and what I mean by cluster is subjects cross over with each other that we're not usually use to because we don't get tested that on in law school, torts, contracts, properties, that's a natural cluster so the first cluster is what we're working on.  I have two sets the first set will be the review for the lecture and another set will go out, there will be model answers so don't panic so if you have questions on those later you can always shoot me an e‑mail or one of the actual lectures but I want to get you exposed to as many essays as I can.

Yes?  Actually I would use head notes I would underline if I could.  Such as the turner standard I would even number those, 1, you need to show and then do my No. 1 and use that as a point heading itself and obviously do my (No sound).

I can make it for them they're going to make it more simplistic for me, but when they give me tests and stuff like that, I use head notes so the reader knows I saw it and that I'm using it.

Any other questions at this time?

Well, in the closing statements you could do that, sure, so in essence you can just pull it out that we need to show and then use that as a head note, absolutely but I would do it in a narrative form.  But absolutely you're using the language, right?

Yeah.  All right so I hope you guys are going to write the performance examinations and they're going to be sent out on the Friday, because the weekend is when we have time to write the essays, and then we'll be going over those the following Tuesday, and then another pack that will be sent out.  Because we have four clusters we need to get through and as you know and I know time is of the essence, right?

Right anymore questions before we say good night?  As always if anything does come up feel free to shoot me an e‑mail.  At jolly@taft.edu stay focus and practice the multiple choice questions as well as the essay and now add the performance portion of the bar with the determination of pass the examination.  All right, wish you guys all a good night.   
[7:30pm]
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