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>>INSTRUCTOR:  If you can take sure that you have essay questions, set 3 and 4 in front of you that will be the primary on the lecture.

We'll be starting in 1 minute.  Thank you.

  Good evening everybody and welcome to tonight's Taft bar supplemental program, the focus tonight will be the essays sent out to you, if you have any questions, post in the question/answer box.  I want to remind you that the sessions are recorded so if you can't attend a particular one or you want to review, these will be available on Taft's websites go to student section and go to Taft's bar supplemental bar program.

This is what I call the second cluster.

And the reason I'm doing this in cluster is you get a good understanding like crim law, crim procedure they can cross over with each other and you obviously want to be able to identify when you have a cross over or constitutional and evidence etc.

Crim law, crim procedure, evidence and constitutional law is a natural categories that the subject matter can cross over so it's an area that you want to be aware of.  Generally you can tell especially with constitution because of the call of the question, you have crim law, crim procedure cross over with each other, you've actually seen evidence come in different categories as well, sometimes in a civ pro question.  But this is when they have a tendency to cross over with subjects.  The reason we do this so you're prepared if you see a cross over on the bar examination.  Let's start off with the first question.  Question No. 1, this is a crim procedure question.

I told you to read the call of the question first.  And it says call No. 1 is Dan... (Reading).

Now, that's something that you do want to pay attention to because motions means I that have I two or more and that tells me, I need to go within the fact pattern and find what those motions are, generally, you'll find in this type of question, the motions are at the end.

In the last paragraph, I generally have a tendency to the read the fast paragraph first than the general fact pattern itself.

So we know what's objecting to.

No. 2:  (Reading).

So, what theft crime?  Singular.

So that's narrows me down in regards to one so I'm going have to look to the actual facts and see, your you know your theft category, larceny, larceny by crick, embezzlement or robbery, you're going go through that category and see based on the facts which one is at issue, now does that call mean I only address one?  No, it depends on the facts I might have to argue between one or two, and pinpoint by one he would be convicted of, because that's what the call says so that means whatever theft crime I choose all of the elements have to be supported with the facts, pretty much, right otherwise he wouldn't be convicted.  Before I read the facts what are we going to do read the last paragraph so I get a general understanding as to what the motions entail?

Dan is charged with theft... (Reading).

So, I say I have a motion for the, what?

Gun.  Right.

Marijuana.

And then statement, so I see there's 3, but go back and look.  Statements, two.  And that was kind of a trick in this exam that people I don't think picked up you have two statements that you're going have to isolate and carry it through the approach.  Right and let the reader know you saw there are two separate independent statements that we need to address in this examination.  So again, the language it's very important that we have a good understanding as to what they're asking for and based on these motions, statements.

Two of them.  Right?  And we'll see that when we break apart the facts.  Let's go through the facts.

Dan worked at a church... (Reading).

Okay.  Now I see works at a church I'm not sure what it title is or what he does, but she's giving him these possessions to donate.

Dan had originally ‑‑ good for your mens rea.

Delivered the both the book... (Reading).

Now, what's that make you think of theft wise?  Is.

At this point, he intended but he changed his mind I'm thinking maybe embezzlement.

Right?

He put the gun on the front seat of his car.

Not very smart, but okay.

So he did take it.

The next day, paragraph No. 2, as he was driving, Dan was stopped by a police officer... (Reading).

Stop there, issue, can the police stop all cars at a sobriety checkpoints, yes, as long as it's not random you're cheating everybody the same, it would be proper.  And then it says "And" asked their drivers to exit briefly.  Not just him.

To exit briefly before going on their way.

The police officer... (Reading).

So at this point we have ‑‑ we're not sure evidence we're going to find at this point but most likely it's in the order of the call, which would be what?  The gun, we're looking at a Fourth Amendment issue and whether or not you can stop the vehicle, and he's asking him to get out of the car... (Reading).

So his observations, I'm thinking, what, plain view.  And asked Dan if he was the owner... (Reading).

So there's your first statement.

Police officer read Dan his Miranda warnings, so you know there's a difference between when you're given your Miranda verses you're not.

Dan invoked his right to remain... (Reading).

So, that goes to your second motion regard to the Marijuana.

The officer showed Dan... (Reading).

So there's your statement No. 2.

Dan is charged with a theft, of unlawful possession... (Reading).

So that's the first thing we're going to look to in regards to the suppression of the gun.  Now, remember the key thing is to look to how did the officer get there?  So you don't want to start off with he saw it on the seat.  Right, depression of the gun the first thing you're going to start with is the stop offing the vehicle, it's a time line, it's very checklist oriented we start with first you stopped the car and then you asked me to get out and then you saw the gun on the seat you have to take it in chronological ‑‑ (No sound).

Obviously, this is the Fourth Amendment and remember the Fourth Amendment is applicable to [Indiscernible].  Searches and seizures by government intrusion... (Reading).

So they gave you government intrusion.  Right?

The police officer stopped and asked the drivers to exit before they can go on their way would you have expectation or privacy within your vehicle and you do don't you?  So you would find there is an expectation of privacy, right?

So the issue is, is the Fourth Amendment triggered?  Now the law does allow police to set up checking points in order to test for drunkenness, although the car, regards to stopping of the cars some people might say it's a seizure and the law say?  Absolutely not.  As long as it's not random if they're suspicion as long it has check point is checking everybody based on the facts and they're stopping all of them it would not be equivalent to a search.

Now, the issue become it is finding of the gun.

Again, we stopped him, without the warrant, right.  We got the police activity, he has an expectation of privacy within his car, he took the gun from his car.

Right?  So at this point, we would find that there was a search.

So, remember the general rule is warrantless searches are presumed to be invalid, but how did he get the gun?  I asked you to get out of the car, right?  And then I observed it.

Well, can you ask me to get out of the car, he consented so you would answer in regard to the consent, your voluntariness and knowingly made, which he did here, if you look at the facts and they have tested this way several times, when he asked them, would you leave ‑‑ or exit the vehicle he says:  Believing he had no choice.  Does that matter?

No, it doesn't.

Law.

But, that tells me the reader wants me to point out that I understand this.

So, even though Dan did step out of the car and said it was okay he's going to argue he believed he had no choice.  So it wasn't voluntary.

Right?  I didn't know I could say, no.

However, is the burden on the part of the officer to inform you that you have the right to not consent and the answer is no.

So even though you didn't know you could say, no, it doesn't matter, so the consent basically would be, permissible, right.  Now, remember what is consenting too?  Sobriety check.

Right?

That doesn't mean you can search my whole vehicle, the fact is you're going to the gun being on the seat, plain view.

Right?  So remember if an officer's lawfully on the premises and the object that they're looking at is obviously incriminating, they'll find the search to be what?  Valid.  So the police officer is doing a sobriety check point, so it's lawfully on the premises isn't he?  And he when he saw the gun and asked Dan, is that your gun and even though he stole it.  Based on the observations we're going to find that the plain view doctrine would be an exception to the warrantless search and permit the gun to be admissible.  So we find the gun is admissible evidence.  So as the first motion, I think he's out of luck.  In regard to the Marijuana, again, what's the actual objection?  Fourth Amendment.

Again, government intrusion you have the police officer, where did they find the Marijuana?  His car, in the trunk of his car, so you would have an expectation of privacy within his vehicle, so again, warrantless searches are presumed invalid.  So now you're going go through your checklist and see which ones I can argue in regards to the search, well the first thing I would go through the automobile search since it's an automobile.  So you need reasonable suspicion to stop, probable cause to search they're doing this sobriety check point.  Since it's to all of vehicles, right?

Now I immediate probable cause.

Well the police officer stopped Dan, right?  Saw the gun in front seat, Dan admits he stole it.

So would that give me probable cause.

Based on the mobility of the vehicle so, the when the officer search the car and found the Marijuana, because of the [Indiscernible] would it be permissible and the answer would be yes.  So the automobile search would allow him to search which would include the trunk for the Marijuana.  Now you also could argue search incident, unlawful arrest, what do you need?  A lawful arrest.  What do we have?  He saw the gun, based on Dan's admission, that gave him probable cause, so it is a lawful arrest.  So your search has to be contemporaneous to the arrest, after he arrested him, he conducted the search.  So I would say it's contemporaneous, so what's the search, it's limited to what people use the terminology, wingspan, why?

It's for officer's safety, right?  So the purpose is, to protect that officer from being harmed from someone he's arrest sod getting into the trunk, I mean, was there any facts to support that Dan could get to the actual trunk to harm him?  I think there's better facts he could get the gun on the seat and harm him verses in regards to the Marijuana that's in the trunk.  So find that the search incident to arrest does not work, argue either way, I don't think it really matters, but what will it tell me?

If you find that it's a violation of his actually rights what do you need?

Standing exclusionable, since I found the automobile search to work, I wouldn't stand the exclusion rule.  With criminal procedure verses an absolute, I don't have to continue, verses I better continue, that's where it gets murky for students so you want to make sure when you understand it's safe I don't have to go on.

So now, what we've addressed so far is the gun and the Marijuana, the next motion here is for his statements, you have to separate them out.  So he was arrested, so remember when he was arrested, so whenever you see a statement at issue I want you to take the step back, say, okay how did we get the statement?  He arrested you.

So general rule, is when you see statements being objected to, you're going to start off with the issue of seizure of the person.

Because if the seizure of the person is invalid, guess what?  Everything, right is fruits of the poisonous tree that comes from the illegal seizure, you want to start there.  And most of the time I've seen the seizure's valid but guess what, there's some surprises, they lacked probable cause so you're going to start off with the seizure of the person which would be Dan and saw the gun in the front seat, obviously he admit that had he took it so we have government choosing the police officer, he was placed under arrest based on the statement, so we have what?  A seizure, and we do have it based on probable cause.

The general rule for a seizure or person you need a warrant or an exception, there's only two.

Right?  So remember the exceptions to the warrantless search are different verses for a seizure you need probable cause, or [Indiscernible] circumstances that's the only way around it if you don't have a warrant.

Based on these facts, the only thing you can grab onto is probable cause and that would be based upon his statement.  Although he never gave a Miranda warnings I did lawfully stopped him in a sobriety check point, he said he stole it that gave me probable cause to arrest.  Now I get to the 5th Amendment so, the general rule is when you see statements, think of wait a minute, I need to address the seizure of the person first.

Okay.

Now, regards to the 5th Amendment objection here, [Indiscernible] the fourth.  It protects against self‑incrimination, so obviously, once the police arrest a suspect, the issue is now, do I have to give Miranda, is it equivalent to [Indiscernible] interrogation.  Now Dan was at the sobriety check point so he's not in custody, once he confessed they put him in custody and when the police officer asked him, if this was his gun, was this the type of investigation?

And of course Dan can argue yes it was, it was a functionally equivalent to, yeah, I would respond, right.  Knowing that you're going to get some type of statement, so I'm going to argue as Dan's defense this was a custodial interrogation so he could have been given the Miranda is prior to.  The police officer say seizes the gun and says is this your gun.  It wasn't coerced and argue both ways, but remember the road in this case, if an officer he lists a criminal response during the interrogation you violated their rights.  Whenever you have an objection that the defendant has not been given Miranda your issue is, custodial interrogation verses blurt out.  So you want to make sure that you do bring up both of those arguments, don't carry conclude as long as you support it with the facts, which I find basically it wasn't a functional equivalent to a custodial interrogation based on the question you find the opposite it doesn't matter as long as you support it.  Now here's the crux, we also the statement about the Marijuana.

You need to separate that out.  So at this point when I found in my analysis that there is no 5th Amendment violation, and if you found there was, you would be doing standing exclusionable, I found there wasn't, then my next thing is 5th Amendment violation based on the Marijuana statement of not his.

So I have to go back through the approach.  Show how the 5th Amendment is triggered at this point he was given Miranda.  So now the issue changes.

So the statement many in regards to gun, right, was based on without being Mirandized now with the Marijuana you were Mirandized was it a valid Miranda rights, which the assumption is, yes, and did you waive those rights so you're addressing the issue of waiver, so Dan was given Miranda and now the issue is, did he waif the rights when he said the Marijuana was not his when he found it in the mark earlier, he had a right to remain silent he invoked those rights, including counsel, once it was found, said you're in big trouble made the good statement, so there's an argument that he what?  Waived his rights.  Now at this point, based on he has two statements, gray area.

Right?

So I need to continue to standing, of course, in he are guards to does Dan have standing?  Well you always have standing in your own statements, and you have expectation of privacy in your own statement so he does have standing under common law, [Indiscernible] is the circumstances based on the facts he would have an expectation based on the totality, so it would be what?

Given him the right to expectation of privacy and then the exclusionary rule, or in this case we're dealing with the fourth and the fifth that is any violations tainted with the poisonous tree and therefore it would be inadmissible.  Now you're going to conclude based on how you argue, so I found in regard to the car, the stop, the gun proper, the Marijuana, in the trunk, right and how we obtained that, I found that proper.  In regards to the first statements I found proper and the second one questionable and then I would exclude that.  You want to be consistent with your findings.

Right?  And you do want to take a position.

So you don't want to just basically not conclude and all the Court will do whatever they find, no, you need to conclude.  So these call No. 1 and you can see it's very checklist oriented, doing it step‑by‑step of your actually checklist, love criminal procedure because it has a set up for you, run it through which piece of evidence and carry it through the actual approach.

The second call in regard to more theft crime.  Notice they're saying in the theft, telling you he was charged with a theft crime, so I have to figure out and go through it.  The first instincts based ton first paragraph is embezzlement.  Why?  Because she gave him the old beak and the handgun so it looks like he was entrusted so embezzlement as the [Indiscernible] now, this is too easy isn't it so you're going to make your argument that how a woman came one day and gave him advertise the property.  Who was Dan?  He worked at the church but his position at the church, I don't know.  Is he employee?  Volunteer, so you can make an argument that he never had rightful possession based on whatever his job description is.  So I'm going to play with that and toy with that, otherwise I know it's too straightforward.  So I know I have to make a distinction between the issue of was there a larceny verses embezzlement.  With the embezzlement again, was there a fraudulent conversion took the gun, so there was a fraudulent conversion, was he rightfully entrusted with the property?  That's the problem.  And that's the element you're going to play with.  Verses go through your issue of larceny, Dan was given the gun by the body so it's a trespatory taking put it ton car because it was on the seat.  So that shows a carrying away.  So the woman donated to the church so it's the property of another.  And did he have specific to deprive?  He intended to deliver but he changed his mind so I have an argument, yes.  But then again you can bring up the counter argument he intended to bring it back, but it doesn't matter, remember the intent of existed at the time so I have you, so even if you return it later, you still have committed the crime of larceny haven't you.

So we don't want to fall for that.  So that's something that comes up on the multiple states, where yeah I was going to return it.  Once the elements are met, guess what, gotcha.  So he would be convicted of the crime of larceny if you find he was rightfully untrusted with the property.  That's our question No. 1.

Does anybody have any questions on that?

I know you're going to wait for the tough subjects right?

Question No. 2 is your constitutional law.

They love constitutional law?  Why?  Because students have a hard time with the subject matter because we have to think.  The answers there but it's not.  You have to kind of come up with it on your own based on the test and I think that's what makes it difficult for students because they want it in the facts like a tort, there it is, the facts supported or not.

Constitutional law you have to be a little bit more broader and think about the facts and apply, you know if it's strict scrutiny and apply the test and see what they're going to come up with, you need to come up with that on your own.

So that makes it a little bit more difficult for students.

Again, the first thing you're always going to do is read the call of the question.

Now, it says ordinary No. 1.  In the more lengthy the calls are I suspect I have to break it apart and make sure what they're asking.

What arguments, based on... (Reading).

So how many do we have argument wise?

2 at least right?  Why they told me.

Arguments.  And they said, what else?

Rule on each.

So, again, they give you the hint, so if I'm seeing one, I I really didn't answer the call.  So if I pay attention to the language they're using I know when I make a mistake.

Call No. 2, what arguments, again, could the dispatch make in support of its claim that the city ordnance guaranteed under the... (Reading).

Again, I'm looking for two or more.

So the call dictated so if I read this and see one side, I know I've made a mistake, by the call.  Because you know sometimes you're reading it and you go, if I see First Amendment violation or equal protection, whatever it is and you get so tunneled into that issue you forget, I could argue this too, we don't think about it.  Especially under the pressure of the exam, but the call just told me, I better think about it.

Right.

So, something again you want to be aware of.  Now, again, when you see the actual issues coming up on the fact pattern you want to make sure you what?  You apply the test.  Very very important in a constitutional law exam.  Let's go ahead and go through the facts.

State law makes... (Reading).

So, how do you violate the law?  I promote it or I attend it knowingly, what?

So I knowingly attend a dog fight and I pay admission.

Ruth a reporter for the dispatch... (Reading).

Posing.

And so he's just done what?

She just violated that statute.  Because she's knowingly and she paid admission right?

She took 40 paragraphs... (Reading).

So look at those and.  If she knew any persons at the illegal dog fight... (Reading).

Two issues within itself that, they're asking for what?

Her names does she know anybody.  Give me names, which is verbiage and unpublished photos.

So, we want her to give us the names, which would be verbal and then the photographs.  So it's really two issues within itself and when you see, I'm sure you're thinking of Fifth Amendment, self‑incrimination.  Which she has too testify to the names which would include her, who attended the dog fight, she just did what?

Incriminated herself, meaning basically, she committed a crime.

But what about the photographs?  Are they protected?

Under the Fifth Amendment it protects testimonial evidence.

And are photographs testimonial?  No.  So I have to separate those out for the reader and make the distinction so if you pay attention to the and or the ors, you'll see it bifurcates and you pay attention and see the subtlety even though it's not a horrific issue, it's worth points, but I want to point it out to the reader of my exam.

Now, it says here, with a backing of the dispatch... (Reading).

Okay, so she's saying no and she's going to have to have ground.

When Ruth's refusal... (Reading).

So that kind of shows they're what?

They're mind state.

The council then... (Reading).

So, I'm look agent this ordnance and this is again where it makes it more difficult for students.  What are they banning?  All coin operated.

I'm sure in your neighborhood there's coin operated as well as non‑coin operated where you just take a free rental magazine for rental of apartments or homes or what have you, so that's not included in the statute so this is where it's making it more difficult for students because you have to come up with this, it doesn't say that, but it said all coin operated not all news rooks require money to get whatever is it in out.  But this is something that you had to think about and come up on your own especially under the pressure of the exam and that's why again it makes it difficult for students.

Okay.  And they give you the purpose.  So we obviously always want to know the purpose, why?  Because depending on whatever standard of scrutiny we apply, as long as we know the purpose that's going to help us to determine whether or not it's compelling or nearly important governmental interest, etc.  Now, further it states, the ordnance left unattacked those... (Reading).  So they just told you, far few in number that dispense... (Reading).

So does that make you think of something right now as to a constitutional violation as well?  So you're treating those that have coin operated, verses those which don't.

What comes to mind?

Treating those similarly, situated differently.  So would you think of equal protection?  Oh, right?  So not only thinking First Amendment violation we have an equal protection violation we would address here.

The state prosecutor... (Reading).

So we know she's objecting onto what grounds?  Fifth Amendment because she testifies she is obviously amended she committed a crime because she violated the statute, she has a First Amendment to speak as well as not to speak.  Also in regards to the freedom of press and the publication so there's a lot going on here.

Ruth brought an appropriate action... (Reading).

Now, you'll see in this exam, which is rare because more commonly with constitutional law they kind of narrow into the Amendments they want you to object to.

They didn't in this question.  It's very broad.

So you're going have to go through your checklist and see, okay, what are we objecting to?  Now, first of all, the call says what arguments basically on the guarantee rights of the constitution could Ruth make.  So rightness, mootness, standing, uh‑uh, she's making the rights of the violating.  Oh, it's moot, oh, 11 Amendment, no, you have to make sure you understand that with the call because sometimes you'll see students writing on it.  If you see procedural issues, that can cost you anywhere from 5 to 7 minutes on the exam and I don't have that time to give up.  So pay attention to the call she's making the motion, why is she objecting to what constitutional rights, first one I'm going go with is 5th Amendment.

Remember the Fifth Amendment, [Indiscernible] protects or prevents you from being testified because you have a right against self‑incrimination, and since the city is investigating in the illegal dog fights, and they subpoenaed her obviously before grand jury, to tell, obviously she attended and produced the photos.  She doesn't have to attend because she would admit she's going to the doing fight, we paid the admission fee [Indiscernible], I violated the law and she has a right not to incriminate herself.  Any testimony in regards to the reference of how she was there, would show that she could be convicted of the felony based on the statutes set by the state.  Now she can argue based on that, that she ‑‑ they cannot compel her to testify based on the 5th Amendment, however what about the photos?  Will the photos incriminate, but will they shows the one taking the photos?

And also to in regard to the photographs what do we know?  They're not testimonial in nature.  So that's something they could compel, or produce a photographs of the dog fight in regard to the help them with this criminal investigation so her motion to quash in regard to her testimony, maybe, given regard to her photographs, no.

Again, they're not testimonial in nature, now she's going to try to grab on to First Amendment it's a preferred right she ‑‑ it's a [Indiscernible] view of the 14th and she has a right to what?  Not speak.

And so if they're compelling her, to what he knows based on the First Amendment, right, she has a right not to speak and she's going to argue if you compel me it's [Indiscernible] so you need to meet strict scrutiny.  And with content base, [Indiscernible] you've got your language which in this case would be the dog fight and we want the patrons, etc. they wowed have to meet what they meet the strict scrutiny standards which needs to show a compelling state interest.  Now it's your job to go through these elements and see if they're supported based on the facts, you've got to really break it apart.

Right?  Usually the one I give them compelling interest the city has an interest why?

Well they want to prevent illegal dog fights, protection of dogs, it's compelling so that is usually the one element give it to them, it's really not going to be argued right they're going the give it to you.

Now, the issue is, is it narrowly tailored.  She just admitted she violated the statute so she can go to jail as well as ratting everybody else.  If you want me to testify, what should you do?

Exclude me.  Right give me immunity, something.  Is it at least restrictive?  Immunity.  She did senior high school late the law but if they allow her to testify, which leads to her prosecution of her violating the law, but others couldn't they seek to give her immunity, so therefore it's narrowly tailor, least restrictive and she has a good argument because otherwise should I open my mouth I don't remember a thing in regard to supporting her argument otherwise she's just going be committed of the crime.  She is argue the freedom of press.  And again she's a reporter.

She went to investigate this, so obviously she wants to make public aware of what's going on.  So attended this and now they're not only give the unpublished photos but tell other people who were there.

Submit the evidence to show the crime has been committed, well, again they need to meet strict scrutiny.

The photographs in regards to them being speech, we have an argument here that they're not testimonial for the 5th Amendment.  If you're trying to argue the photographs in regards to her speech right, the way you bootstrap that is based upon who is taking them, who is there, you have to substantiate the foundation so that's part you can bootstrap and say that's part of it.  And that's what makes this exam interesting we can kind of go different directions but I would argue in regard to, gee you're going to have to lay a foundation how you came about those photographs, who took them, foundational wise that's part of her First Amendment because if I explain that.

Which I have right to not speak, guess what I've just done.  Right.

Now, again if they give her immunity, then of course things will change you would find that the state met, shall we say, the strict scrutiny standard.

Okay, does that make sense?

So for her, just on call 1 we had the 5th Amendment, self‑incrimination we had the First Amendment freedom of speech which was strict scrutiny, we had the First Amendment freedom of press so you're going to steal from some of your argument because of time.

Now in regard to dispatch.  What are they complaining about?  Here they banned the news racks so freedom of speech they have a right in regard to the publishing their newspaper so they're going to argue the First Amendment is being violated towards them.  Again, I follow my approach is it content based or content neutral?  Well, of course usually the individual that's complaining about the right is going to try to always argue its content based.

Right?  And content base is where the government's suppression of whatever language you're using, so you're going to argue the ordinance was passed because Ruth wouldn't testify and you're saying the [Indiscernible] it's bad citizenship.  Argue, argue, don't care.  If they found the content base, no it's neutral we banning all coin operating news racks right, then we can argue for dispatch it's a public forum because go back and look at the facts what did they tell you?

Well their banning is where?

They want to improve public safety on public sidewalks.  So remember, with your public forum you still have to meet strict scrutiny, they're going to argue, it's still affecting the public forum, so you have to [Indiscernible], well, again, if you go back and look at the facts they said for what?

Improve public safety so it's compelling.  Is it narrowly tailored it only applied to coin operated, not all news racks so I'm going to say it's not narrowly tailored.  But because it's not narrowly tailored, they're going to say the ordnance is in violation, but what does the city come back with?  We can regulate this under time, place and [Indiscernible].  So you can see which w the First Amendment, what we did with Ruth we couldn't get out of content based verses with the dispatch, toying with me so I continue down with my checklist in regards to my approach.

And then I go to time, place, manner and the government can regulate public forum under what we call the time place planner restriction and they need to show [Indiscernible] interest that's tailored to that interest and leaves alternative forms of communication, so again you're going to have to break apart that test and see if it's been met based on the facts.  Okay.  So now, can we argue in regards to the important in public safety I'm going to give them that.  The problem here is not narrowly tailored because it's prevented only coin operated so those which they gave you in the facts, right?  That give out commercial political religious other kinds of free publications are not included in this ordnance and if you're really trying to protect the public interest, thinking that people run over them or trip over or whatever the issue is for public safety, why would not [Indiscernible] non‑coin operating racks be included?

Right if that's the whole premise.  So there's a no nexus between coin operated and non‑coin operated news racks and there is a viable alternative?  Is there other ways to get the newspaper out?

Sell in stores, right?

Put them ‑‑ delivery whatever you want to come up with but the real problem here is it's not narrowly tailored because again, between the coin operated and non‑coin operated so I point out that city cannot regulate under the time place manner because it's not narrowly tailored.

Okay does everybody see that?  And do you see how we're breaking apart the test?

That's all of your point value in a constitutional law exam, when you have the test you are to dissect it and go through it, it's a very analytical exam.  But a lot of people leave the exam, [Indiscernible] equal protection, so based on the exam you were thinking racks, remember when those are situated and treated differently, that's an equal protection violation and remember they gave you in the fact pattern, the city council felt dispatch being guilty of bad citizenship and they pass this ordnance so you know what?  They're going to bring them an equal protection challenge.

We have state action, city passed the ordnance, is this de jure or defacto discrimination, I would say [Indiscernible] because of is the pad citizenship it's intentional, but even though it's intentional you still have to what?  Classify.  Right.

So, what does the classification?

So, regards to dispatch they're going argue it infringes on my fundamental rights, verses city what are they going to argue?  Where does regulating news racks.

National basis.  So you're want to find in equal protection, always, very rare, 99.9%, you would find there's two different rules you have to go, sometimes they've tested there's been 3.  I've never seen except an exam in the '70s, rational basis, take a step back and see if you can get it to another tier, I guarantee you most likely you can.  We're arguing it for dispatch getting to the fundamental right First Amendment so they need to meet strict scrutiny, [Indiscernible] and guess what you can steal from your previous arguments, cut and paste, whatever is going to work.  Again, sit compelling?  In regards to the public safety, fine.  Is it narrowly tailored, same problem?  Coin operated, non‑con operated.  And of course, is there what?

Alternative, well there is.

A but it's still not [Indiscernible].  And it violates.  And the social regards to the regulation under rational basis, well they're going to argue it doesn't a fundamental rights it's dealing with news racks so it shows legitimate concern, so we know the city is going to prepare in that argument, so it people with the regard to the freedom of press and communication what's going on and keeping people informed this does violate the First Amendment and it is violating their equal protection rights.

Okay.  So there's a lot of meat in this exam, isn't is there?

So it's a good exam.  Does anybody have any questions regards to call No. 2?

That people have to understand you have to apply the test.  People are very conclusory, and you wonder why they didn't do well, point [Indiscernible] wise.

So, if the city says they could distribute using non‑con operating I'm not sure what you're saying meaning you're allowing non‑coin operated to stay and those that aren't to go away, and so that gives us equal protection violation, as well as the First Amendment you're treating those differently, under strict scrutiny standard.

Now, obviously, if I could distribute what ‑‑ how did that rectify the problem, because they're saying it's for public safety.  I have a news rack, say ‑‑ how would that rid if I the problem they're complaining of?

All right.  Any other questions on question No. 2?

Some good questions, it shows me you guys are thinking, which is good.

All right question No. 3.

Evidence, yay, students’ favorite subject.  Evidence are resource, so you have to make time and get through them with the evidence questions you have to start off with logical relevancy, I've always told you I would start off there to help you narrow down as to what this piece of evidence is being used for to open up the box to other objections if you don't do that, I guess you're going to miss one or two or three issues and that will hurt you in the examination.  Evidence questions are generally loaded.  Let's look at the call.

Flow you're going to see this type of call, first it says, answer according to California law.  It means you better answer according to California law, but you're responsible for California law as well.  So would I answer federal here?  Absolutely not.  Because of the call of the question dictated so if you bring up objections such as [Indiscernible] well California doesn't have [Indiscernible] for hearsay, spontaneous, so you have to use the right language.  So I notice that students don't pay attention to the call and guess what you wonder why you don't do well.

Look at the calls.  They do this in an evidence question.

No. 1... (Reading).

So even reading this, I see statement, I see phone call, in regards to lay upon because you're communicating to someone you thought was on the phone.

No. 2:  (Reading).

What are you think of there?  Impeachment right off the bat.

No. 3:  (Reading).

I'm thinking the same thing.

Impeachment.  Remember in regards to the conviction of a felony or misdemeanor it has to deal with felony of false statement or any felony that might look what's being tested there.

No. 4:  (Reading).

Okay.  So hearsay I'm thinking.

No. 5:  (Reading).

So they separated it out.  And this is the general way they test an evidence question.  The other way would be a transcript and what you'll see in a transcript they'll give you these calls 1, 2, 3, 4, but they'll set it up in the transcript format, like paragraph No. 2 might have No. 1, that would be your objection and the say the fourth paragraph has No. 2, so they'll indicate where your objections are, because student didn't know how to take the exams and they objected to every sentence and you would never get through the exams.  So two types how they test.  This is one format, the other would be what we call a transcript format so do want you to be aware of, and that's something I want you to look at and maybe I can get one out to you, so you understand.

All right.  Let's go through the facts.

Dave and Vic... (Reading).

The hat fields and Mc Coys, we see it in the facts.

In May, Vic... (Reading).

You see that goes to call No. 1.

The next paragraph... During cross‑examination of Wanda... (Reading).

Gee that matches call No. 2.

Next it says, the prosecution then introduced... (Reading).

Oh, look, matches call No. 3.

Next, it says during the defenses case... (Reading).

What does that make you think of?

So when I right someone is complaining self‑defense you should think character witness.

And the first which took place 4 years before his death, Vic broke a man's arm with a tire arm and the other which occurred two years before his death... (Reading).

Why does that matter?

Well, I'm thinking basically if you're claiming self‑defense and you know he's broken a man's arm with a tire iron, what is your state of mind?  The man is going to hurt me.  You didn't know about the threat of the woman so how could that affect his belief about him.  So I see the difference between the two convictions that we bring up about the actual parties or the threats.

All right.  So let's start off with the first objection as to Wanda's testimony.  Remember you're going to start off with logical relevancy, remember it remembers... (Reading).

Right?  It's going to be material.  So Wanda testimony about the May phone call... (Reading).

They have a feud between each other.  And it's material to show what?

Vic's stated belief that Dave was going to hurt him.  So it is logically relevant.

Right?

Then you'll see proposition 8 which is a... (Reading).

Any evidence that's relevant may enter a crim law case.  However prop 8 does a balancing test, it's with the discrimination of the court [Indiscernible]... (Reading).

(No sound).

So it's very much like your legal relevancy.

Now (No sound).  And Dave basically said that based on the facts we're going to allow the lay opinion.

If you go back and say that Dave said to Vic.  So we have Wanda, Dave and Vic.  We have multiple hearsay.  So it's out of court statement because it was made in her kitchen and it is offer for the truth.  So it shows who started the fight aren't we?

Who is the initial [Indiscernible].

So, we have what we call multiple hearsay and that satisfies what?  Hearsay is admissible.  So you say [Indiscernible].

Now you want to break apart based on the statements.  So I have a Dave's statement of Vic.  It doesn't matter where you start.  In regard to Dave's statements I'm going to argue admission, right, why?  He's at trial, obviously if he's at trial he says he's not guilty, and [Indiscernible] he's a defendant, he's at trial, I'm going to make him sorry is a statement showing his intent ‑‑ (No sound).  So you could argue admission, you could use statement against interest, you could use California but you still have to be unavailable, although it's against his time at the interest.  So the only way to get this in is to show through admission.  I can argue state of mind.  So basically I can show through state of mind that what?  Engaged in a subsequent conduct and if she's say I'm going to get you, that could be argued he was the first aggressor, which would negate his claim of self‑defense so in regards to his admission I can get [Indiscernible].  Now I have to get Vic's statement to the wife.

Now, first thing I'm going to argue is, contemporaneous statement.  Not excited.  Why?  Because of the call of the question said California.

California doesn't use the term excited, we use contemporaneous statement.  So basically where the one making the statement... (Reading).

So, it was made by Vic to his wife, and he believed that he just received a phone call from Dave basically saying he was going to make him sorry.

So, the statement does describe the conduct and of course was it made immediately or made contemporaneously, so there's [Indiscernible] there was a contemporaneous, and of course whenever you see contemporaneous statement you should see spontaneous statement, California, because they go together and you could argue that he's out to get him.

And therefore when he made the statement to Wanda it indicates... (No sound).

The statement would come in.  So both ‑‑ (No sound).

Under spontaneous ‑‑ (No sound).

So therefore the evidence is admissible.

No. 2 deals with certified copy of Vic's ‑‑ (No sound).

Reason to prove what?  Who was the aggressor?

(No sound).

Well, can you introduce character evidence?

Well, character evidence you're trying to... (Reading).  He's claiming self‑defense so he's a liar.  So this shows that Vic has a propensity to show he's a liar.  So the perjury [Indiscernible] is being offered to prove that Vic acted in conformity didn't he.  What's the exception?  Defendants or victims?  Remember this is the defendant's isn't.  A defendant... (Reading).

The victim was the aggressor he's climbing self‑defense.  So he's showing that Vic was the aggressor.  So therefore it's impermissible.  How about for impeachment purposes?  Well past conviction of crime is a tool to use for impeachment isn't it?  So any felony was per innocent to truthfulness can come in.

What about California?

Any felony conviction dealing with a crime of moral turpitude, what we're introducing here is to show Vic's truthfulness, does it deal with moral turpitude, [Indiscernible] impeachment purposes because it's dealing with perjury.  So based upon the perjury conviction, he lies under oath, so the court has the discretion.  I would get in and out of that relatively quick because there's a lot here on this exam we have to talk about and you have to finish, right?

Will recall any questions on the certified copy of Vic's 2007 felony conviction?

Next we'll look to the certified copy of Dave's 2006 misdemeanor, why is it being introduced?

Well, to show propensity that he has a propensity to [Indiscernible], character evidence, again, the [Indiscernible] bad character to prove conformity there with unless the defendant opened the door.

Right.

The defendant has opened the door so you can't introduce this, same proper character evidence and then you can argue your impeachment, in regards to California law, a witness can only be impeached a misdemeanor conviction if it's one of moral turpitude.  What's this for?  Assault, not a crime of moral turpitude so it's inadmissible.  So it can't come in.  As to No. 4, Dave's testimony about the fistfights, again, why with we trying to introduce [Indiscernible] to prove self‑defense claim.  We have a character problem.

Day's testimony, to show Vic's violence.  Then you need to look to an exception, is it the defendant's exception or the victims exception?

Well, Dave's claiming self‑deference and bringing into evidence that Vic broke a man's arm with a tire iron isn't he?  He's trying to show he was there to show his claim of self‑defense so in regards to the victim succession, he can show the victim did act in conformity so, the testimony in this case what would be what?  Admissible.

Right?  So remember you have defendant's exceptions as well as the victims and the victim breaks apart to where No. 1, A to the defendant can introduce the character trait of the victim to show he was the aggressor.

Then in regards today's testimony about the second fist right, has a tendency to prove what Dave's self‑defense.  So that's character evidence.

Right.  Remember inadmissible show conformity there with.  There's no exception here.

You're going to argue victim's exception, remember a criminal defendant can't introduce the victim's character for violence for self‑defense if you show the victim was the initial aggressor, which is what he's trying to do here.  But is it too prejudicial so like your prop 8 where the court will do a balancing test and argue as to whether or not it's too prejudicial.

Right?

All right.  Is there any questions on what went over here so, this had some good hearsay and character issues to go over and understand.  Character evidence on evidence essays has not been tested in a while.  So this is something I would be aware of, leery of for testing it's something tested on the multiple choice he question as baa they didn't students don't do well.  What was my set up?  Not do I look for logical relevancy I go for the general for character and to show conformity there with, show how it's being introduced to show that conformity.  Is it defendant's exception or the victim exception, apply based on the facts if the defendant opened the door, you open the door we're done and then once you go through the exception remember you have to look to the type of evidence is it reputation or [Indiscernible] or a specific acts, remember California different and federal rules so since these were specific acts, California will allow them in.  If it was federal rules they wouldn't be allowed to come in.  And then of course if it fails anywhere, so if you can save it to what?

Impeachments one way or is character at issue or trying to show a mode of intent, preparation, plan, or mistake.  Or habit, custom, trade usage.  So [Indiscernible] all of those in regard to the character try to save it some way, if I can, I can't, so with character help with the approach, if it comes up on essay you'll know what to write.  The facts dictate how far I go.  So like in the one, defendant didn't open the door I'm done.

If the defendant did, and it's the wrong type of evidence, wrong type of evidence, specific act can't come in under the federal rules, I'm done and see if you can save it if I can't, move onto the next issue.  So I feel character is an issue, you need to have a better handle on because there's a set up there to help you, so it's something I would work on and apply.  Any questions on that question No. 3?

Again, if anything comes up please let me know, all right let's go to question No. 4.  This is a crim law question.  It is straight criminal law.  As you see the first one we went through was mainly criminal procedure with a little bit of crim law.

All right.

Let's always read the call of the question.

What crimes... (Reading).

What did it tell me?  So again this is a general call, but it says crimes two or more.

Defenses, oh, defenses two or more.  Now, remember, with defenses there's always two ways you want to look at.

Defenses can ‑‑ (No sound).

Insanity, whatever it is.

Or it can be counter arguments.  So, you want to be open to them.

Let's go through the facts.

Alan age 18, when I do that, I'm circling infancy, it's going to fail, they're wanting on issue don't they.  Decided as a... (Reading).  Prank, there's your mens rea, there, the prank.

Late on Saturday night... (Reading).

Beers, comma, stop, what are you thinking of?  Intoxication.  Doesn't mean it's going to work.  I'm thinking diminished capacity.

Because a few beers, I'm going to bring it up because the call said defenses.  Told his friend Brian ‑‑ now that's a good word.  His friend Brian about his plan, stop.  I'm telling you about it this is what I'm going to do I'm going to pull this prank.

It says and asked Brian to drive him to the school.

What does this mean?

So I [Indiscernible] asked you to drive me.  So am soliciting you?  There's your gray area, is this an actual solicitation, they told and asked for a ride.

Now, it says:  That's an idiotic... (Reading).

What are they trying to tell you there?

So the fact that I'm giving you a ride, I'm not agreeing with what you're doing, so is there a conspiracy between these parties to obviously commit the prank and burn down the shed?

I'm going to bring it up, but it doesn't look like there is based on the facts.

Okay.  Now further it says, Brian drove Allen to the school and... (Reading).

So, I gave you a device, what is that?

You just became an aider and abettor, so remember, with an accomplice, you can wish until you're purple but if you give them instrumentality to commit the acts such as words of encouragement or the instrumentality used in the act, you're an aider and abettor, now you have that because you gave him the lighter despite what you're thinking.  Right?

Okay.  Didn't catch fire.  After several tries he gave up... (Reading).

High winds, what does that make you think of?

Proximate cause problem right?

Act of God.  So I know I have a proximate cause problem coming down the pike because of what they just gave me.  It says the... (Reading).

Okay now we have a murder.  What crimes if any have Alan and Brian committed.  So I can only deal with one at a time.  Why?  Alan is main one who did all of the actions so we're going go through him and see if I can impute the crimes that Alan committed onto Brian, based on if I find a [Indiscernible] Pinkerton's or [Indiscernible] so I'm going to take it right in chronological order what transpired between the parties, Alan after a few beers told his friends about a plan.

Remember with solicitation, you need... (Reading).

Alan basically at the graduation party here, says he wants to pull the prank and set fire to the athletics equipment shed and telling his friend Brian about this, and asks him to drive him.  So he's asking Brian asking for a ride to burn down the shed.  So he's trying to entice his buddy to help him.  His argue is I only ask for a ride I'm the one that wants to do the prank.  So this is an area that you're going to argue, I don't think it matters how you conclude awe long awe supported by the facts.  You can find the solicitation by what he did later shows his intent at that point.  Whatever you want to say.  But as long as ever as you supported the facts but you would have to bring up the issue of solicitation.

Next I go through conspiracy, why?

Well, he's telling his friend about his plan and his friend says that's idiotic idea ‑‑ (No sound).

You're going the get hurt, he says oh but it's none of my business I'll give you a ride.  So is there an agreement.  Yes there is.  But what's the agreement to?

Now you have to argue.  So the agreement is to actually give you a ride it's a limited agreement to I'm just giving you the right to the school so you can carry out the prank I'm not agreeing to commit an unlawful act and that your business.  The agreements between Alan and Brian but the problem is he agreeing to commit an unlawful act and there's a good argument he's not.  It's limited to give you the ride to pull through your actual prank.

Now, it gets a little bit harder, why?  Where he will if you go back after the facts, and he has a single pack of match, see these are all good words.  Single pack of paper matches but was unable to set the shed aflame.  There's your attempt.

Attempted arson I used all of my matches to light but couldn't get it to light.  Was there specific intent?  Did you take a substantial completion of the crime?  Did he have the apparentable to commit the crime?  But the substantial step ‑‑ you want to go through the elements not the underlining elements of the arson.  Alan decided to go to the graduation and do a prank.  So he had a specific intent, on that Saturday night which I recall is late... (Reading).

Brian drove him there.  And he had a single pack of matches try to light it.  He ran out of matches, right?  And if the fact that he had his friend drive him to the high school, shows he had the apparentable to ignite the shed and of course Alan tried to, but was unable to, but of course he did go mere beyond perpetration of the crime.  So Alan should be charged with attempted arson shouldn't he?  Now he could argue a defense of [Indiscernible] remember these are subtleties, actually and factual impossibility, illegal impossible, factual possible remember, is if the facts as you tend to believe would not be a crime, and obviously it's not.  Alan arrived at the high school with a plan to burn down the shed.  He bought the matches to ignite and he used them, and when he used the lighter he was unable to get the ‑‑ or only could get the shed to smolder.  Since he could not ignite the shed, he couldn't commit the actual arson.  So it's [Indiscernible] basically for you, but it is something that you would bring up the cause for defenses.

Now with the lighter he finally did get it to smolder and he did get it to smolder.  So that's the distinction between the matches, and the lighter.

That's why you separate it out.  That's why you read your facts very carefully and bifurcation because the lighter did cause the ignition.

He wanted a prank on his high school and burn down the athletic equipment shed, right?

He [Indiscernible] but he got a cigarette lighter to get it started his friend gave it to him he kept trying to get the shed to ignite, it didn't catch fire but two hours later a high wind came and it did.

The problem was [Indiscernible] so wasn't the dwelling house of another.  So he is not guilty of common law arson.

Now, go to modern law and remember modern law is a malicious burning of any structure.

Again what do we have?  Well, when he failed he used the lighter it smoldered, a few hours later [Indiscernible].  Is we have a malicious burning of a structure so he'll be guilty of modern law burglary?  And what's the result of that arson?  [Indiscernible].  Remember, murder basically is killing of malice aforethought.  He's playing a practical joke he didn't hear because of his intoxication, the homeless guy snoring in the shed, so there's no intent, intent to cause great bodily harm but the fact that you lit a shed, it's a wood structure could you say that's wanton conduct.  So the good argument it was wanton and reckless and he's going to counter it it's a practical joke, come on.  But what's the big issue here?

Felony murder rule.

And do you believe people miss that?

So remember, under the felony murder rule, if any death is caused in the commission or attempt to commit what we call an inherently dangerous felony, and a death results, we can use the felony murder rule for what?

Showing malice.  And eventually murder in the first degree.  So based on these facts you're going to argue that he tried to light the fire shed, the equipment shed it didn't ignite.  It did smolder, right?

Although he wasn't success.  It did burn down so you can [Indiscernible] within the commission of an attempted arson.

Right.  So any attempted underlining felony will work.

Now, to argue the actual arson, gray area, might not be so strong but I got the attempt definitely.  I need to go through causation, I usually skip that step, but it is here because they gave me the higher winds so I go through actual cause but fore you ignited the shed and of course it catches fair fire.  Ask foreseeable I took the cigarette lighter, I tried to light it, it smoldered, it did nothing, we left.  Could a foreseeable act of god, high wind catching fire?  An act of God is always foreseeable.

So, I would argue based upon the act of god is a proximate cause to my first degree.

Now, remember, first degree murder can be shown how?

Specific intent to kill with premeditation or deliberation, [Indiscernible] or felony murder rule.  So based upon the felony murder rule or any attempted inherently dangerous felony I got you convicted for first degree murder.  If the court finds, no I [Indiscernible] then it would be murder in the second degree.  Right?  And then if all else fails the jury fails it would be involuntary manslaughter.  So I would have to carry it that far because it's too gray of an area.  Do I feel comfortable with the call?  This is crimes, what defenses?  Oh, generally once I finder crimes against one part, I'm bringing up my defenses, so we remember what brought up factual impossibility.  I'm going bring up infancy, he's 1 but the child of the age of 7 and 14 is presumed incapable, can't use that here.

Based on the facts he is 18 so he is capable.  What about intoxication?  Consumed a few beers.  He's decided to set fire to the athletics shed as a prank, he is aware of what he's doing, why?  He explained his plans to his friend Brian, right?  He asked him for a ride to gate in there.

So is intoxication going to be a valid defense?  Is he fully intoxicated that he's not fully aware of what he's doing, I would say no, you can bring up diminished capacity.  So he doesn't know what he's doing.  Again he's able to explain to his friend, obviously he knew it didn't ignite.  So based on the facts I would argue it's not a valid defense.  Then I go back to the call, and make sure I have more than two.

Arson and murder I've got quite a bit.

I have insanity, I have diminished capacity, I feel I did that.

So now what can Brian be charged with.

Brian is not did much activity wise, that should tell you what?  We're imputing it onto Brian so you know you have a conspiracy or accomplice liability here.

So I'm a going to audiocassette at no time conspiracy first.

Remember the conspiracy it's an agreement between two or more to commit an unlawful act.  What did we have under the first lawsuit as to Alan what was the agreement for?

So the fact he said it's a stupid or idiotic, idea, somebody going to get hurt, I'll take you anyway he was agreeing to commit an unlawful act?  So you're going have to steal what you set up above, is there conspiracy, then under Pinkerton's, Brian will be liable foreseeable based upon that conspiracy.  Which would be burning down the equipment shed, which would be awe tempted arson, as well as the murder, wouldn't it.  But I can't stop there, why?

Because it's too gray of an area regards to whether we had an agreement or no to commit an unlawful act, based on the verbiage they gave me the facts.  And you know why it's also at issue, why?  What did he do?  He gave him the lighter.

Instrumentality to commit the act.

So I know they want it.

So, again if we pay attention to our facts, guess what?

We're proud of ourselves we know what issues they're asking for and I would argue.

Accomplice is somebody who aids or abets or... (Reading).

So Alan decided to play the prank didn't he?  His friend Brian gave him, ignore do whatever, but Brian did offer the cigarette lighter when he noticed he ran out of matches, told him to get it over with, and then of course, gave him his lighter and then Alan goes back over to try to ignite the shed.

So based on the facts of what Brian did, right?  Is his conduct in providing the lighter to Alan aiding Alan and committing the crime of arson?

And the answer is yes, isn't it?

So did he have a specific intent to help that crime being care cared out.  He did let's get this over.  So he could go home, obviously.

So those are good facts for you to bring up to show he not only had the specific intent but he's aiding, why he gave him the lighter.  So this shows, his intent to assist Alan with his prank even though he didn't want to participate evident by his actions he's going to be found to be an accomplice isn't he?  Now with an accomplice, how do you impute liability, I've got you an accomplice, whenever a accomplice, that he aided or abetted in, Brian is going to be held liable for what?

Definitely the arson.

Right?

In regard to the attempted arson he didn't aid in that point did he.  So remember as an accessory, at the time you start aiding is when you're culpability comes up.  So at this point I didn't do anything when he's trying to ignite the matches, and it ended up burning down the equipment shed.  Things change.   I will go guilty based on the foreseeability of me getting the lighter for the arson.  What about the murder?

Well, again, although he didn't participate in setting the fire it is foreseeable that if a fire does [Indiscernible] it is foreseeable a death could be foreseeable.  So he will be up for the murder for the accomplice liability.  So modern law arson as well as the murder.

Depending on whatever you found Alan guilty of, that's what will impute onto Brian because you can't charge one higher than the other, he gets the same.  So therefore we'll find liability under accomplice liability.  That's a pretty straightforward crim law question, but it has what?

Lots of issues doesn't it?  And it has some subtleties in regard to what elements are being tested such as solicitation, am I asking?  Was doctor there agreement or not?  Attempted arson, people merge that together, you have to break this apart, dissect it, think like a lawyer what you would argue here.

In regard to the people of missing the felony missing rule in itself.  The call does say defenses, so what defenses do we use for Brian?

You can [Indiscernible] back your infancy, I don't know his age they didn't tell me.  And it basically said Alan had consumed a few beers so my counter arguments as there's no agreement for the conspiracy as well as the foreseeability so for him, my defenses or basically counter arguments because I don't see any true defenses we can argue there, agreed?

Okay.  Any questions on this particular question?

And it's a good straightforward crim law question, a little obtuse, but breaking it apart.  It looks like we're running out of time.  The other two questions we had.  I can't guarantee we get through them all because there's so much.  The second one ‑‑ or the question No. 5, you received is for the bulletin board that's all First Amendment, and commercial speech that's a good question I would like you to look at.  It doesn't an exam with a lot of issues, but if you look at it, it had a lot of arguments you had to come up.  So something I want you to be aware because identify done this a couple of times on the bar exams and they hurt students, so the more I can expose you to issues and how they come up and reading model answers and see how oh this would come up.  So this is a good one where you call fluffing.  Bringing up quite a bit make it a good exam.  Otherwise you wouldn't have much to say.  And then evidence question which was No. 6, that's a good question to look at for your multiple hearsay, the rule of thumb when you see multiple her say, you don't say double hearsay, you use the term multiple hearsay, because if you miss tier, now they don't have to read it so that will upset me I want them to read it and this has issues with best evidence and exceptions to your hearsay rule and public policies as well.  So it's a good exam I want you to go over as well.  If you haven't yet, please ‑‑ (No sound).

Any questions on the last two we haven't covered please ask, and I would be happy to answer those for you.  These are areas that we went over today that are good for what?  Crossovers, very easily can see cross overs for the subjects matters and I want you to be familiar of that in and of itself, does anybody have any questions on the last two?  The constitutional law or the evidence question?

Again if you do go through those and do have questions please let me know, I would be more than happy to help you any way I can.  You'll find constitutional law is analytical, but start reading the test how they're argued because I promise you the answer is there, just dig, dig a little deeper in understanding that one word.  Coin operated verses oh, non‑coin operated if you think about it it will come to you.  All right.  On Friday you'll be sent the next cluster which is, let me see, community property, also and trust.  Generally community property does stand on its own it doesn't cross over with quite a bit you could see PR with community property.  You know its community property by the call of the question so there's no way to really hurt you with it.  And by going through a couple of community property questions you'll see familiarity that they always set it up by assets so they're going to give you asset No. 1, asset No. 2 and 3, and go through your checklist the key thing is to start off with acquisition date when the property was required and look through the conduct of the properties do not lump them apart that will hurt you, so if you see something it's in joint end ten situated, wait, wait, where did you get it from and how, you're in a non-community property state, oh we're separate property first and then go from there you're not going to make your joint tendency or joint title presumption until you get to the conduct of the property, so that's something I want you to be aware.  Does anybody have any questions for me?  Please take a look at the actual essay questions if you have any questions we went over tonight shoot me an e‑mail.  Be more than happy to help you any way can.  Look for the new questions coming up.

So we'll go over them next Tuesday which is July 5th.  No he requests I wish you a good evening and see you next week.   
[7:30pm ]
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